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EXECUTIVE SUMMARY 

At the request of the Puyallup Tribe, FishPro, Inc. evaluated alternatives identified for 
the development of the Blair Waterway Property as a marine terminal container 
loading facility. FishPro analyzed two bridging options, a partial fill option, and a 
restoration option, in addition to evaluating the filling of Lincoln Avenue Ditch as 
proposed by the Puyallup Tribe of Indians. This evaluation was conducted in 
compliance with the U. S. Environmental Protection Agency's (EPA) Section 404(b)(1) 
Guidelines, 40 C.F.R. Part 230 and the Section 404(b)(1) evaluation outline 
referenced in the February 16, 1993 letter from EPA's Assistant Regional Counsel to 
the Puyallup Tribe. In addition, this alternatives analysis incorporates the sequential 
evaluation of avoidance, minimization, and mitigation required by reviewing agencies. 

Based on this analysis, there is no practicable altemative to filling the Lincoln Avenue 
Ditch which fulfills the project's water dependent purpose with less impact to the 
aquatic environment. Filling the Ditch as proposed by the Puyallup Tribe complies 
with the requirements of 40 C.F.R. Part 230. 
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SECTION 1.0 
INTRODUCTION 

The Blair Waterway Property (Property) is located on the north side of the Blair 
Waterway, in an area known as the Commencement Bay Tideflats (Figure 1). The 
Property is a 43.4 acre parcel of land located between Alexander Avenue and the Blair 
Waterway, which is comprised of approximately 3.000 feet of shoreline (Landau 
Associates. Inc. 1992a). The Lincoln Avenue Ditch (Ditch) bisects the Property as it 
drains into the Blair Waterway. The Ditch was formed on fill material and can be 
characterized as a tidally influenced drainage Ditch and artificial channel. Lincoln 
Ditch was constructed by the Port of Tacoma and dedicated to the City of Tacoma prior 
to the early 1950s (K. Gerhardt. City of Tacoma Assistant City Attorney, letter to D. 
Phinney. Washington Department of Fisheries, 10/20/92). The Ditch formed part of the 
City of Tacoma's Lincoln Avenue drainage system. However, the tidegate on the 
culvert which acts as a water conduit system between the Waterway and the Ditch has 
not remained functional, thereby allowing for tidal influence in Lincoln Ditch. 

The City of Tacoma is currently planning to install a buried storm sewer for Lincoln 
Avenue drainage <Refer to correspondences in Appendix A). The open Ditch will 
subsequently be abandoned as a part of the current storm water conduit system. The 
new storm sewer will be comprised of one 48 inch culvert located approximately fifty 
feet southeast of, and parallel to. the existing Ditch. The City of Tacoma has obtained 

' U. S. Army Corps of Engineers, Shoreline Management Act and Hydraulics Projects 
Approval permits, conditional upon mitigation, for the proposed action (Landau 
Associates, Inc. 1993). This installation will occur regardless of the results of this 
analysis. Impacts related to the City's new stormwater system will not be analyzed as 
part of this document. 

The Blair Waterway Property is one of six parcels of property to be transferred to the 
Puyallup Indian Tribe by the Port of Tacoma pursuant to the Federal Puyallup Land 
Claim Settlement Act (25 U.S.C. § 1773). The Property is to be transferred under the 
Federal Puyallup Land Claim Settlement Act for the specific purpose of providing the 
Tribe with a water dependent commercial and industrial port development project as 
part of the Puyallup Reservation (Du Bey 1993). 

A deep draft container terminal is the preferred long-tenn development option for the 
Property. The proposed development action requires filling the Ditch, which is a 0.80 
acre intertidal wetland. The water dependent use of the site will be compromised if the 
Lincoln Ditch is not filled because a commercially viable deep draft port facility 
requires a specific amount of continuous linear waterfront and contiguous container 
mobilization and loading area. The proposed activity involves a discharge into the 
waters of the United States, in an area which has been designated as a special 
aquatic site. Alternatives to the proposal are evaluated in this document to allow 
objective review of the wetlands loss and proposed mitigation. This proposal 
compensates for the fill of the wetland with enhancement and restoration of wetland 
habitat at the Outer Hylebos site, adjacent to Commencement Bay. This site is within 
approximately two miles of the Blair Waterway Property, and is within the same 
watershed (Figure 1). The outline used by the U. S. Environmental Protection Agency 
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to evaluate Section 404(b)(1) compliance does not include a section for discussion of 
mitigation options. The Lincoln Ditch Mitigation Plan will be submitted for agency 
review as a separate document. 
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SECTION 2.0 
DESCRIPTION OF PROPOSED DISCHARGE 

The identification of proposed project purposes is important when examining whether 
an alternative is practicable. Cost, existing technology and logistic factors are central 
to the concept of practicability. In addition, it is considered implicit that, to be 
practicable, an alternative must be capable of achieving the basic purpose of the 
proposed activity (Federal Register 1980). In the case of the Blair Waterway Property, 
the project purpose is twofold, and includes environmental cleanup and commercial 
development as a deep draft container loading facility. 

Comprehensive Environmental Response, Compensation and LiabiUty Act (CERCLA) 
Clean-up 

The Blair Watenway Property and the Lincoln Avenue Ditch have been impacted over 
time by releases of industrial contamination, and the Ditch currently contains high 
levels of metals (Landau Associates. Inc. 1992a). The Property is located within the 
boundary of the Commencement Bay Nearshore/Tideflats Superfund Site. The Port of 
Tacoma is undertaking the cleanup of the Blair Waterway Property as part of its 
obligations under the Settlement Act. the Settlement Agreement and the 
Comprehensive Environmental Response. Compensation and Liability Act (CERCLA). 
On March 9, 1993, the Environmental Protection Agency (EPA) Issued an 
Administrative Order on Consent (AOC) directing the Port to clean up the Blair 
Waterway Property. As part of the Memorandum of Agreement between the U. S. 
Environmental Protection Agency (EPA), the Washington State Department of Ecology 
(Ecology), the Puyallup Tribe of Indians, and the Port of Tacoma. comprehensive 
environmental studies were conducted at the Blair Waterway Property (Landau 
Associates, Inc. 1992b). A humber of cleanup altematives were developed by the Port 
for the Property as part of these studies. Alternatives were presented which were 
designed to be consistent with the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (CERCLA) process and the Puyallup 
Settlement Agreement. The cleanup altematives identified for the Lincoln Ditch are 
summarized below (Landau Associates. Inc. 1992b): 

Altemative 1 - This alternative involves limited action. The stormwater supply and 
discharge culverts would be plugged, a fence constructed around the Ditch and 
institutional controls would be implemented. Institutional controls are required at sites 
where cleanup levels are developed based on site uses other than residential use for 
soil, and drinking water use for groundwater. Institutional controls should, where 
appropriate, prohibit use of near-surface groundwater for drinking water purposes, 
include health and safety requirements for future intrusive construction activities, 
identify appropriate handling procedures for any generated material, and provide 
notification of conditions to current and future property owners (Landau Associates, 
Inc. 1992b). 

Alternative 2 - Under Alternative 2, a two foot layer of clean soil would be deposited 
above the contaminated sediment in the Ditch. Institutional controls, similar to those 
described above, would also be required. 
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Alternative 3 - Alternative 3 consists of excavating the contaminated soil from the Ditch 
and temporarily storing it on-site. Contaminated sediments would subsequently be 
consolidated off-site with other material and disposed in conjunction with the 
Milwaukee Watenway Fill Project. 

Alternative 4 - Within this alternative, the Ditch would be filled to grade with clean soil. 
Some institutional controls would be required. The institutional controls will prevent 
future use of shallow groundwater as drinking water supply and will minimize human 
health exposure by restricting future use of the Property to industrial activities (Landau 
Associates. Inc. 1993). 

Alternative 5 - Alternative 5 is similar to Alternative 3, in which contaminated sediment 
would be excavated, temporarily stored on-site and disposed of as fill. The major 
difference with Alternative 5, however, is that the sediment would be consolidated with 
existing slag while in storage. 

Alternative 6 - Under Alternative 6. contaminated soils would be excavated and 
disposed of at a hazardous waste landfill. 

These alternatives (Landau Associates, Inc. 1992b) were evaluated for their 
effectiveness in protecting human health and the environment, compliance with 
Applicable. Relevant and Appropriate Requirements (ARAR's), long-term 
effectiveness, implementability. estimated construction cost, compatibility with 
development, and long-term monitoring and institutional control requirements. The 
alternatives were made available for public review and comment from November 23, 
1992 through December 23, 1992. A Responsiveness Summary was prepared by 
EPA in response to public comments. Upon evaluation of altematives by EPA. 
Ecology and the Tribe, Altemative 4 was recommended as the preferred action for 
cleanup of the Lincoln Ditch (Landau Associates. Inc. 1993). This action will effectively 
isolate contaminated sediment, providing a permanent solution to protect the 
downstream ecosystem from future releases of hazardous substances from the Ditch. 
Pursuant to the March 9. 1993 EPA Administrative Order on Consent (AOC) for 
cleanup of the Property. Altemative 4 was generally adopted. However, the AOC 
provides that filling the Ditch as described in Section 2.4 and 4.0 of the Blair Water 
Cleanup Plan is not authorized until EPA amends the order after determining that such 
action is consistent with the 404 Guidelines, 40 C.F.R. Part 230. This document 
evaluates options relating to development of the Property under these Guidelines. 

The Puyallup Tribe of Indians will provide mitigation to offset the loss of habitat 
associated with filling the 0.80 acre wetland. A mitigation plan developed by the Tribe 
and approved by resource agencies will be implemented. 

Commercial Development 

The Blair Waterway Property was identified within the Settlement Agreement for the 
specific purpose of water dependent commercial and industrial development as a 
deep draft container temiinal. The Federal Settlement Act and State of Washington 
Settlement Act ratified, approved and confinned the Settlement Agreement (Puyallup 
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Tribe of Indians 1988) as a matter of federal and State law (Du Bey 1993). Actions 
necessary to implement the Settlement Agreement were also authorized. 

The Lincoln Ditch bisects the Property where the container loading and unloading 
operations of the proposed Tribal Port facility would be conducted. This development 
is part of what has been widely recognized as the most desirable port development 
project on the west coast (Du Bey 1993). Modern container ships are becoming too 
large to pass through the Panama Canal. This cargo must, therefore, be moved 
through West Coast ports. The Port of Tacoma is in a position to obtain a good share 
of this commerce because it is one of the few West Coast ports where expansion could 
occur. Containers would be unloaded from deep draft vessels at the Blair Waterway 
Property and then transferred to the Blair Backup Property. There will not be enough 
continuous linear waterfront footage to conduct a commercially viable deep draft port 
facility unless the Ditch is filled (Du Bey 1993; Perry 1993). Fifty acres is generally 
accepted as the minimum amount of land required for the effective operation of a deep 
draft port facility in conjunction with a container terminal (E. L. Perry. Perry 
International. Ltd., personal communication 4/20/93). The Blair Watenway Property is 
comprised of 43.4 acres. Recognizing that this already constrains development, the 
development of the Property as proposed by the Tribe would become impracticable if 
the proposed fill is not approved. 

2.1 Need for Discharge 

Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) 
Clean-up 

The Lincoln Avenue Ditch receives runoff from industrial properties to the northeast 
through a system of Ditches and storm drains. Sediments In the Ditch contain both 
metal and organic contaminants, including arsenic and PCBs. Only arsenic and PCBs 
exceed the MTCA screening criteria for an industrial property (Landau Associates, Inc. 
1992a; U. S. Environmental Protection Agency 1993b). The cleanup plan approved 
by EPA for the Ditch includes institutional controls to minimize the potential for 
uncontrolled exposure to, and release of. buried contaminated sediment. 

Altemative 4 was the recommended Lincoln Avenue Ditch cleanup altemative in the 
Cleanup Plan approved by EPA for several reasons (U. S. Environmental Protection 
Agency 1993b). Alternative 4 achieves the cleanup objectives and satisfies the 
threshold screening criteria, is easy to accomplish, is cost effective relative to the 
selected alternatives, results in contaminated sediment being isolated from potential 
human environmental contact, and combines cleanup action with filling of Ditch for site 
development (Landau Associates. Inc. 1992b). The soil fill will adequately meet the 
cleanup objectives for the Ditch and will permanently reduce the volume, toxicity and 
mobility of hazardous substances which must be managed either on-site or at an off-
site location (Du Bey 1993; Landau Associates, Inc. 1992b). 

Commercial Development 

The Port of Tacoma is one of the nation's leading ports. The results of the Blair 
Watenvay 2010 Plan indicate that container cargo is expected to double in ten years 
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and almost triple by the year 2010 (Vickerman, Zachary & Miller 1991). Waterfront 
property suitable for development as deep draft container terminals has become 
scarce in the United States. The Blair Waterway Property is the only suitable property 
available to the Puyallup Tribe of Indians, pursuant to the Settlement Agreement and 
the Settlement Act, for this purpose (Du Bey 1993; Perry 1993). Additionally, the 
Tribe's water dependent use of the Property was the centerpiece of the Settlement 
Agreement as ratified by the Federal and State Settlement Acts (Du Bey 1993). 

It has been previously noted that a commercially viable deep draft container facility 
requires a minimum amount of continuous linear waterfront. This requirement is 
clearly explained by Perry (1993): 

The economics of operating a deep draft marine terminal require that 
design and layout focus on achieving maximum efficiency in facilitating 
the flow of large quantities of cargo bn and off vessels. Movement of 
containers over long distances can severely constrain facility operations. 
The cargo loading area, therefore, must be designed to handle traffic 
flows efficiently. 

Fifty acres is generally accepted as the minimum amount of land required for the 
effective operation of a deep draft port facility (E. L. Perry. Perry International. Ltd.. 
personal communication 4/20/93). Recognizing this limitation, the Blair Waterway 
Property has constraints which would make its development into a deep draft 
container facility impracticable if the proposed fill is not approved. The filling of the 
Lincoln Avenue Ditch would provide the minimum conditions necessary to facilitate 
efficient operation of a deep draft container facility (Perry 1993). 

2.2 Location 

The site proposed for development is on the north side of Blair Waterway, and Is within 
a mile of Tacoma's city limits (Figure 1). Alexander Avenue fomns the property's 
northeast boundary. The site is bounded on the southeast by the Weyerhaeuser 
Wood Chip Facility and on the northwest by the Domtar Gypsum Facility. The Ditch is 
centrally located on the Property, as indicated in Figure 1. The area of the Property 
within 200 feet of the ordinary high water mark is zoned Port Industrial S-10 Shoreline 
District, while the area landward is zoned M-2 Heavy Industrial. 

2.3 Description of Discharge Site 

As illustrated in Figure 2, the Ditch comprises approximately 0.80 acres of estuarine 
wetland, with channel-like morphology (FishPro. Inc. 1992). It is approximately 430 
feet long and from 100 to 150 feet wide. The bottom of the Ditch is approximately 14 to 
17 feet below the surrounding surface grade (Landau Associates. Inc. 1993). The end 
of the Ditch nearest Blair Waterway is approximately 70 feet from thê  edge of the bank, 
while the opposite end is approximately 70 feet from Alexander Avenue. Drainage 
water is introduced into the Ditch by three 72 inch underground storm water drainage 
pipes. Water is then conveyed through the Ditch and exits to Blair Waten/vay by one 
72 inch drainage pipe equipped with a tide gate which no longer functions properly 
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(Perry 1993). The water level in this wetland is tidally influenced, as evidenced by 
bare mud intertidal banks (FishPro. Inc. 1992). Old wood piles are located along a 
portion of the north side of the wetland. 

The mud banks along the lower intertidal region are primarily devoid of plants, 
although green algae {Enteromorpha spp.) occurs in limited areas. The higher 
intertidal region of the wetland is dominated by pickleweed {Salicornia virginica) and 
Douglas aster {Aster subspicatus). Saltgrass, in most areas, forms an additional band 
above the pickleweed zone. Himalayan {Rubus discoloi) and evergreen blackberry 
{R. laciniatus) surround the wetland. 

2.4 Method of Discharge 

The proposed development will incorporate the engineered fill of Lincoln Ditch and 
will utilize heavy construction equipment and controlled lifts. Probable discharge 
methods will include transporting fill material to the site by trucks. Placement will be by 
end dumping. The fill material will be placed in a manner which will limit material 
segregation and the formation of pockets or layers of fine-grained soil (Landau 
Associates. Inc. 1993). 

Site preparation activities will include the removal of brush from the sides of the Ditch, 
installation of temporary construction fencing, construction of haul roads, and 
implementation of a traffic control plan and the erosion control plan. Wood piles 
located in the north end of the Ditch will be cut off to below elevation 15 feet MLLW 
(Landau Associates, Inc. 1993). 

Prior to placement of any fill in Lincoln Ditch, the landward end of the 72 inch outlet 
culvert between Blair Waterway and the Ditch will be plugged to prevent tidal flooding 
of the Ditch during filling. The three inlet culverts will also be filled. Filling of culverts 
will be accomplished by injecting or pumping a sand or grout slurry into the ends or 
from holes drilled through the top of the culverts. Filling of the culverts will be 
accomplished in a manner that minimizes the potential for leaving voids (Landau 
Associates. Inc. 1993). A silt fence will be placed around the discharge area and fill 
placement would commence once the Ditch is free of standing water. Fill placed 
within two feet of the planned surface grades will be placed in maximum eight to ten 
inch loose lifts and compacted to a minimum of 95 percent of the maximum dry density, 
as determined by the ASTM D-1557 test method. Deeper fill will generally be placed 
in maximum one foot loose lifts and compacted to a minimum of 92 percent of the 
maximum dry density (Landau Associates, Inc. 1993). The fill may require preloading 
for additional compaction of soil. Preloading will be achieved by placing a thick layer 
of soil over the Ditch and allowing the soil below to compress over time. The preload 
material would be composed of soil similar to the fill material and would be removed 
after the preloading operation. 

All on-site cleanup work will be monitored by a Port of Tacoma representative to 
assess compliance with the construction plans and specifications and to identify 
conditions in the field that significantly vary from the current understanding of site 
contamination conditions (Landau Associates, Inc. 1993). Changes to the cleanup 
plan approved by EPA in the Administrative Order on Consent will be discussed with 
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the Puyallup Tribe and approved by EPA prior to implementation (Landau Associates, 
Inc. 1993; U. S. Environmental Protection Agency 1993a). 

2.5 Timing of Discharge 

Filling of Lincoln Ditch will begin after the City of Tacoma has installed the new storm 
sewer culvert between Alexander Avenue and the Blair Waterway to convey Lincoln 
Avenue drainage (Landau Associates, Inc. 1993). 

Site preparation efforts are estimated to take approximately one month. These 
activities have been described in detail in Section 2.3. The proposed fill of Lincoln 
Ditch, along with associated activities described in Section 2.4, has been estimated to 
take as much as one month. 

Construction activities associated with the proposed cleanup alternative have been 
estimated to take approximately nine weeks (Landau Associates. Inc. 1993). 

A preload may subsequently be placed on top of the fill for a period of up to six 
months. It would then be removed and the Ditch graded smooth. Other site 
development activities, such as paving, could then commence. 

2.6 General Characteristics of Material 

The material to be placed in the Lincoln Avenue Ditch will consist of imported granular 
fill consisting of clean sand and gravel material free of organic material, debris and 
other deleterious matter. Imported granular fill will contain a maximum of five percent 
particles passing the No. 200 U. S. Standard sieve size (by dry weight method). 
Material containing debris, wood, plant matter, or other similar organic materials will 
not be placed as fill. 

2.7 Quantity of Material 

It has been estimated that approximately 13,000 to 15,000 cubic yards of soil will be 
required to the fill the Lincoln Avenue Ditch to grade. Approximate fill elevations range 
from about elevation 17 to 18 feet MLLW (Landau Associates. Inc. 1993). 

2.8 Source of Material 

The soil fill will consist of a clean sand and gravel mix from an upland source. 

2.9 Projected Life of Disposal Site 

Not applicable. 
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SECTION 3.0 
POTENTIAL IMPACTS ON PHYSICAL AND CHEMICAL 
CHARACTERISTICS OF THE AQUATIC ECOSYSTEM 

The goal of the following analysis is to establish the practicable development 
alternative with the least impact to the aquatic ecosystem, which still fulfills the basic 
project purposes. A thorough search was conducted to document existing 
environmental conditions and assess the probable impacts of development. Wetlands 
were considered to be of primary importance. The wetland evaluation technique 
(WET) for microcomputers (Adamus et al. 1987) was used to analyze the functions and 
values of the 0.80 acre wetland. The WET program asks a series of questions related 
to the social significance (value) and functions of the wetland and the associated 
upland area. It then analyzes the data and calculates a low, moderate or high 
probability rating for the functions of Social Significance, Effectiveness and 
Opportunity. The results of the WET analysis are presented in Table 1. All relevant 
information obtained through preliminary research and field investigations is 
summarized in the following sections. 

} 

1 

> 

1 

' 

Table 1. Summary of Wetland E 

Ground Water Recharge 
Ground Water Discharge 
Floodflow Alteration 
Sediment Stabilization 
Sediment/Toxicant Retention 
Nutrient Removal/Transformation 
Production Export 
Wildlife Diversity/Abundance 
Wildlife D/A Breeding 
Wildlife D/A Migration 
Wildlife D/A Wintering 
Aquatic Diversity/Abundance 
Uniqueness/Heritage 
Recreation 

Social 
Significance 
M 
M 
M 
M 
H 
H 

. * 

M 
* 
•* 
* 
M 
M 
L 

Note: "H" = High, "M" = Moderate, "L" = 
conditions where functions and values are 

= Low, 

Evaluation Technique 

Effectiveness 
L 
M 
L 
L 
L 
L 
M 
* 
L 
L 
L 
M 
* 
• 

"U" = Uncertain, 
not evaluated. 

Opportunity 
• 

* 

L • 

H 
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3.1 Substrate 

Information regarding wetland soils and topography was obtained from the Soil 
Survey of Pierce County Area, Washington (U.S.D.A., Soil Conservation Service 
1979), the Tacoma North U.S. Geological Survey map (1981), from site-specific 
environmental studies and from on-site observations. 

Soil survey maps for the surrounding area do not include a description of soil types at 
the subject site. However, soils in adjacent port areas are classified as Xerorthents 
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(USDA, SCS 1979). Xerorthents are defined as a smoothed area that has been 
artificially filled with earth, trash or both. It has been noted that the subject site and 
surrounding lands in the Puyallup River estuary were historically intertidal emergent 
wetlands, which have subsequently been filled (U.S. Army Corps of Engineers 1991). 
Soils currently present at the site could, then, be described as Xerorthents, or fill areas. 
Fill soil above the original tideflat muds were generally greater than four feet thick 
(Landau Associates, Inc. 1992a). On-site investigations indicated that soils in the 
Ditch were covered with a layer of black organic matter. 

Soil sediments in the Ditch have been found to be contaminated due, primanly, to 
stormwater runoff from industrial properties to the northeast. Sediments in the Ditch 
contain both metal and organic contaminants, including arsenic and PCBs. Arsenic 
and PCBs were found to exceed the MTCA screening criteria for an industrial property 
(Landau Associates, Inc. 1992a). The proposed fill will result in isolation of 
contaminated sediment, permanently reducing the volume, toxicity and mobility of 
hazardous substances (Du Bey 1993; Landau Associates, Inc. 1992b). 

The Blair Watenvay Property is located within the boundary of the Commencement 
Bay Nearshore/Tideflats Superfund Site. The Port of Tacoma is undertaking the 
cleanup of the Blair Watenway Property as part of an obligation urider the Settlement 
Act, the Settlement Agreement and the Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA). On March 9, 1993. the U. S. 
Environmental Protection Agency issued an Administrative Order on Consent (AOC) 
directing the Port to clean up the Blair Waterway Property. Pursuant to the AOC for 
cleanup of the Property, Altemative 4 was generally adopted. However, the AOC 
provides that filling the Ditch as described in Section 2.4 and 4.0 of the Blair Water 
Cleanup Plan is not authorized until EPA amends the order after determining that such 
action is consistent with the 404(b)(1) Guidelines, 40 C.F.R. Part 230. The Ditch 
cleanup is the only aspect of the Prpperty cleanup that has not been approved, 
pending resolution of these issues. 

3.2 Suspended Particulates/Turbidity 

Not applicable due to the confined nature of the proposed fill. 

3.3 Water Quality 

Existing water quality is adversely affected by the presence of contaminated sediments 
within the Lincoln Ditch. A likely source of contamination in the Ditch is stonnwater 
runoff from upland properties. Currently, under tidal influence, the Ditch maintains a 
certain amount of flushing, which results in downstream movement of contaminated 
sediment particles. As initially designed, the Lincoln Ditch flowed in oniy one direction 
and water and sediment mixing was reduced compared to current conditions. The 
proposed altemative will help to eliminate this impact on downstream water quality. 

The results of the WET analysis (Table 1) indicate that the Lincoln Ditch has a 
moderate to high social significance due to its location in an industrial area. Although 
both sediment/toxicant retention and nutrient removal/transformation were assigned a 
high social significance value and a moderate to high opportunity value, the 
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effectiveness of the wetland to perform these functions is low due to its small size, 
channel-like morphology and sparsity of vegetation (FishPro, Inc. 1992). 

Stormwater collection systems, designed in conjunction with site development, will 
allow for adequate treatment and collection of on-site stormwater runoff. Site 
development stormwater systems will not be routed through the existing Lincoln Ditch 
system. The quality of stormwater at the Ditch will not be significantly affected as a 
result of the proposed fill. All stormwater systems associated with site development 
will comply with current National Pollution Discharge Elimination System (NPDES) 
standards. 

3.4 Current Patterns and Water Circulation 

The presence, extent and direction of drainage flow was assessed using the Tacoma 
North U. S. Geological Survey map, the Tacoma North National Wetlands Inventory 
Map (U. S. Fish and Wildlife Service 1987), the Tacoma-Pierce County 
Commencement Bay drainage map (Tacoma-Pierce County 1988), and by direct on-
site observation. 

The Lincoln Avenue Ditch is currently an active drainage Ditch that receives runoff 
from upland areas to the northeast of the site, and is tidally influenced. It is connected 
to the off-site segment of Lincoln Avenue Ditch by a closed channel (Tacoma-Pierce 
County 1988). This connection will be terminated, independent of the Puyallup Tribe's 
proposal to fill the Ditch, as the City of Tacoma develops a new buried stormwater 
system for the Lincoln Avenue drainage area. The Ditch bottom is approximately 20 
feet below the surrounding surface grade elevation. Drainage water flows into the 
Ditch through three 72 inch concrete stonnwater drainage pipes and is discharged into 
Blair Waterway by one 72 inch drainage pipe equipped with a tide gate on the Blair 
Waterway end of the pipe (Perry 1993). This tide gate no longer functions properly. 

The proposed discharge into Lincoln Ditch will affect current water circulation pattems. 
The non-functional tide gate will be sealed, preventing any water circulation into and 
out of the Lincoln Ditch system. Upland stonnwater drainage to the Ditch will be 
intercepted by the City's new stormwater drainage system. Actual volume 
displacement is calculated at 65.000 cubic feet, based on the cubic area of the Ditch at 
MWL (6.6 feet above MLLW). Tidal influence will be eliminated at the Lincoln Ditch 
outlet to Blair Waterway. 

3.5 Normal Water Fluctuations 

The proposed Lincoln Ditch fill will not significantly alter the normal water-level 
fluctuation pattem of the Blair Waterway. The Ditch volume displacement is calculated 
at 65,000 cubic feet. Daily, seasonal and annual tidal and flood fluctuations in water 
level in the project vicinity will, therefore, be only moderately affected by the proposed 
development. 
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3.6 Salinity Gradients 

Current salinity gradients will remain unaltered, as neither hyper- or hyposaline waters 
will be introduced as a result of this project. The proposed development will have no 
significant adverse effect on the position of the salinity gradient. 
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SECTION 4.0 
POTENTIAL IMPACTS ON BIOLOGICAL CHARACTERISTICS 

OF THE AQUATIC ECOSYSTEMS 

4.1 Threatened and Endangered Species 

No threatened or endangered species were observed during site visits. FishPro 
biologists have made numerous visits to the Blair Waterway Property. These site visits 
occurred during all times of the year and were of significant duration. Draft wetland 
reports for the Blair Watenway Property describe only common species on-site. 
Lincoln Ditch plant species were mapped in detail as part of on-going site 
investigations (FishPro. Inc. 1993). Only non-sensitive plant and animal species were 
observed during all on-site investigations. 

The State of Washington Natural Heritage Data System of the Department of Natural 
Resources (plants) and the Nongame Program of the Department of Wildlife (animals) 
were consulted for information concerning the presence of threatened and 
endangered species which may occur on or near the proposed site. A search was 
conducted by each agency that encompassed a two mile radius around the Blair 
Watervyay Property. 

Data results from the Department of Natural Resources has not yet been received. 
The Washington Department of Wildlife Nongame Program reported no occurrence of 
threatened or endangered (T&E) species on or near the site (Appendix B). The 
Washington Department of Wildlife data search did. however, identify three species of 
concem which may occur near the project vicinity: purple martin {Progne subis), Dolly 
Varden/bull trout {Salvelinus malma/S. confluentus), and steelhead {Oncorhynchus 
myldss). 

Purple martins have been confirmed to nest in boxes on pilings in the Hylebos 
Waterway, Tacoma. This species is listed as a state candidate and as a federal 
sensitive species. Insecticides should not be applied within at least seven and a half 
miles of martin nesting colonies in order to maintain a food base and avoid chemical 
contamination. Appropriate management recommendations also include retaining old 
pilings (Rodrick and Milner 1991). 

The Washington Department of Wildlife has indicated that both Dolly Varden/bull trout 
and steelhead inhabit "stream reaches" within a two-mile radius ofthe Blair Waterway 
Property. Dolly Varden/bull trout are listed as a federal candidate species, but are 
considered a game species, subject to fishing regulations, under state management 
(Rodrick and Milner 1991). Steelhead species status, within the State of Washington, 
is as a priority game species. Steelhead have no federal status. These species were 
identified in the search because anadromous fish runs are defined as occurring along 
coastlines within the database encoding system (J. McPeck. Washington Department 
of Wildlife, personal communication. 5/3/93). This does not imply that these species 
necessarily occur in specific stream reaches within the project area, nor were they 
observed during field investigations. 
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4.2 Aquatic Food Web 

Intertidal wetlands serve as a major source of organic detritus supporting the aquatic 
food web. A reduction of detrital feeding species or other representatives of lower 
trophic levels can impair the flow of energy from primary consumers to higher trophic 
levels. The reduction or potential elimination of food chain organism populations 
decreases the overall productivity and nutrient export capability of the ecosystem. 

Contaminated sediments within Lincoln Ditch may serve to reduce aquatic food web 
productivity. Loss of this wetland with proper compensation will serve to increase 
localized productivity within Commencement Bay. 

As indicated in Table 1. the ability (effectiveness) of the Ditch to provide nutrient 
transformation and production export functions is rated as low to moderate. These 
ratings result from the small size of the wetland, its channel-like morphology, and 
sparsity of vegetation in the lower intertidal region (FishPro, Inc. 1992). In addition, the 
available opportunity for the wetland to transfonn or remove nutrients is moderate 
because water flows through the wetland, reducing the opportunity of the wetland to 
retain nutrients. 

Direct support of the aquatic food chain by nutrient export to downstream areas is low. 
due. primarily, to the wetland's small size. However, any adverse impacts to the 
aquatic food web that do occur as a result of the proposed fill of this 0.80 acre wetland 
will be compensated for as described in the Lincoln Ditch Mitigation Plan. 

4.3 Fish and Wildlife 

Special aquatic sites are areas that possess special ecological characteristics such as 
productivity, habitat, wildlife protection, or other important and easily disrupted 
ecological values. These sites are recognized as significantly influencing or positively 
contributing to the general overall environmental health of the region's ecosystem (U. 
S. Arnny Corps of Engineers 1992). Wetlands are specifically defined by resource 
agencies as meeting the criteria of a special aquatic site. While special aquatic sites 
provide an important function within the Commencement Bay ecosystem, historical 
loss of foraging, nesting, and resting habitat has resulted in a reduction in use of the 
area by birds (U. S. Amny Corps of Engineers 1992). 

Although Commencement Bay as a whole has been identified as an area of waterfowl 
concentration by the Washington Department of Natural Resources and was probably 
important historically, it is not currently listed by the U. S. Fish and Wildlife Service as 
being of major importance in the south Puget Sound region. Additionally, the 
Washington Department of Ecology does not consider Commencement Bay to contain 
any critical biological areas (Ll. S. Army Corps of Engineers 1992). 

Signs and observations of animals were recorded during numerous site visits. 
Canadian geese {Canadensis branta ) were observed by FishPro biologists during 
site visits (FishPro, Inc. 1992). Other migratory birds, such as killdeer and great blue 
heron, have also been noted on-site. Table 1 illustrates the generally low 
effectiveness of the Lincoln Ditch wetland in providing wildlife breeding, migration and 
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wintering functions. 

The Lincoln Avenue Ditch Js an artificial channel which does not provide salmon 
spawning, rearing or migration habitat. Filling the Ditch and diverting upland 
stormwater flow through the City's new stormwater sewer system will not change 
salmonid productivity in the vicinity of the Blair Waterway or the Commencement Bay 
area. 

Adverse impacts due to reduction in available foraging, resting and nesting habitat 
due to the proposed cleanup and development activities could potentially result in 
fewer visits by transient mammals, birds, reptiles, and amphibians to the Property. 
However, adverse impacts will be compensated for by the proposed compensatory 
mitigation plan which will preserve the Outer Hylebos mitigation site in perpetuity as a 
Conservation area. 
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SECTION 5.0 
POTENTIAL IMPACTS ON SPECIAL AQUATIC SITES 

5.1 Sanctuaries and Refuges 

No designated sanctuaries or refuges exist at the Blair Watenway Property. 

5.2 Wetiands 

The Tacbma North National Wetland Inventory map (1987) did not identify a wetland 
on the Blair Waterway Property. The 0.80 acre Lincoln Ditch wetland was delineated 
by FishPro, and is classified as Estuarine, mud, intertidal and regularty flooded 
(FishPro. Inc. 1992). This wetland has low to moderate physical, chemical and 
biological functions and values. Its rating stems from the location, small size, sparsity 

\ of vegetation and channel-like morphology. The Ditch was originally constructed to 
' fonn part of the City of Tacoma's Lincoln Avenue stormwater drainage system and 

does not retain stormwater. However, the tidegates that act as a water conduit system 
for the Ditch have not all remained functional, thereby allowing for tidal influence. 
Upon closure of the tidegates. tidal influences will discontinue. 

The proposed development at the Blair Waterway Property will result in the loss of a 
0.80 acre wetland. Wetland loss will cause a displacement of the previously described 
functions and values, regardless of their rating (Table 1). The Lincoln Ditch Mitigation 
Plan presents the mitigation option proposed for the loss of this wetland. 

5.3 Mudflats 

The proposed filling of the Ditch will result in the loss of a small mudflat area. The 
limited habitat quality of this small mudflat area is further reduced by the presence of 
contaminated sediments. The contaminated sediments within Lincoln Ditch will be 
effectively capped and contained as a result of this fill. Cleanup Alternative 4 will 
permanently reduce the toxicity and mobility of hazardous substances, including 

j arsenic and PCBs, while still allowing for the proposed development. 

5.4 Vegetated Shallows 
1 

No vegetated shallows are present at the proposed discharge site. 

5.5 Coral Reefs 

Coral reefs do not occur at this location. 

5.6 Riffle and Pool Complexes 

The Lincoln Avenue Ditch does not contain any riffle and pool complexes. 
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SECTION 6.0 
POTENTIAL EFFECTS ON HUMAN USE CHARACTERISTICS 

6.1 Municipal and Private Water Supplies 

No municipal or private water intakes are present at the proposed discharge site. 
J 

6.2 Recreational and Commercial Fisheries 

No harvestable fish, crustaceans, shellfish, or other aquatic organisms used by man 
are present at the Lincoln Avenue Ditch. 

6.3 Water Related Recreation 

The proposed fill will cause no significant adverse impact to consumptive or 
nonconsumptive recreational activities. The Blair Waterway Property is privately 
owned, and as such does not currently afford the opportunity for on-site recreation. 

6.4 Aesthetics 

The aesthetic quality of a given environment is a function of an individual's sensory 
experience which is related to a complex range of cultural, psychological and 
environmental factors (Smardon 1988). In general, a high quality aesthetic 
experience in a landscape correlates with such things as high visual relief and floral 
and faunal diversity in conjunction with a well-balanced and pleasing overall scene. 
Conversely, a poor aesthetic experience may be associated with a scene that is 
repetitive and monotonous and provides little interest to the viewer. 

The project site is characterized by primarily flat terrain covered with grasses. Non-
native vegetation {Rubus discolor and R. laciniatus) surrounds the Lincoln Ditch. The 
site is in a heavily industrialized area, and provides no change in scenery from the 
neighboring properties. The nearly level terrain provides little interest to the viewer, 
and the Lincoln Ditch wetland is not readily visible to passing motorists or pedestrians. 
The proposed fill will not adversely affect the aesthetic quality of the sun-ounding area. 

6.5 Parks, National and Historical Monuments, National Seashores, 
Wilderness Areas, Research Sites, and Similar Preserves 

There are no parks. National and Histoncal monuments. National Seashores, 
Wilderness Areas, designated research sites, or similar preserves located at the 
proposed project site. 
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SECTION 7.0 
EVALUATION AND TESTING OF DISCHARGE MATERIAL 

7.1 General Evaluation of Dredged or Fill Material 

The material to be used in the proposed Lincoln Avenue Ditch fill will consist of 
imported granular matter comprised of clean sand and gravel, free of organic material, 
debris and other deleterious matter. 

All fill material will be extracted from a reputable upland source. Suitability of fill 
material will be ascertained by testing previously conducted at the extraction site or 
carried out on similar material for other permitted projects in the vicinity. The 
discharge material will not be a potential carrier of contaminants. In addition, 
discharge of fill material into Lincoln Ditch will be confined, which will prevent any 
transport beyond the boundaries of the disposal site. No significant adverse impact to 
the aquatic ecosystem will occur as a result of the proposed fill. 

7.2 Evaluation of Chemical-Biological interactive Effects 

7.2.1 Exclusion of Material from Testing 

Proposed fill material, comprised of clean sand and gravel, can be excluded from the 
evaluation procedures specified in the Section 404(b)(1) Guidelines (Section 230.61) 
due to the small likelihood of contamination of the aquatic ecosystem by fill material. 

7.2.2 Water Column Effects 

No impacts to water quality due to release of contaminants from fill material will result 
under Alternative 4 and associated development. A water leachate test is, therefore, 
not a requirement. 

7.2.3 Effects on Benthos 

Clean fill will be utilized for the proposed discharge, thereby eliminating the need for 
benthic bioassay or bioaccumulation tests. 

7.3 Comparison of Excavation and Discharge Sites 

7.3.1 Total Sediment Chemical Analysis 

The Blair Watenway Property and the Lincoln Avenue Ditch have been impacted over 
time by releases of industrial contamination (Landau Associates, Inc. 1992a). 
Sediments in the Ditch contain both metal and organic contaminants, including 
arsenic and PCBs. Only arsenic and PCBs exceed the MTCA screening criteria for an 
industrial property (Landau Associates, Inc. 1992a). The cleanup objective stated for 
the Ditch includes providing protection against direct contact with sediment containing 
greater than 200 mg/kg arsenic and minimizing surface water transport of 
contaminated sediment (Landau Associates, Inc. 1992b). The proposed fill will 
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effectively isolate contaminated sediment, providing a permanent mechanism to 
protect the downstream ecosystem from future releases of hazardous substances from 
the Ditch. 

The proposed fill of Lincoln Ditch was chosen as the recommended cleanup 
altemative for several reasons. It achieves the cleanup objectives and satisfies the 
threshold screening criteria, is easy to accomplish, is cost effective relative to the 
selected alternatives, results in contaminated sediment being isolated from potential 
human environmental contact, and combines cleanup action with filling of Ditch for site 
development (Landau Associates, Inc. 1992b). The soil fill will adequately meet the 
cleanup objectives for the Ditch and will permanently reduce the volume, toxicity and 
mobility of hazardous substances which must be managed either on-site or at an off-
site location (Du Bey 1993; Landau Associates, Inc. 1992b). 

The material to be used in the proposed Lincoln Avenue Ditch fill will consist of 
imported granular matter comprised of clean sand and gravel, free of organic material, 
debris and other deleterious matter. The fill will be free from chemical, biological, or 
other pollutants. As such, discharge material will pose no potential for hann as a result 
of the proposed disposal operation. 

7.3.2 Biological Community Structure Analysis 

Community structure studies should be performed only when they will be of value in 
determining discharge conditions, especially with discharges of large quantities of 
dredged material known to contain adverse quantities of toxic materials (U. S. 
Environmental Protection Agency 1980a). Fill material utilized in the proposed project 
will consist of a clean sand and gravel mixture, free from chemical, biological, or other 
pollutants. A biological community structure analysis will not be required to assess the 
potential for adverse environmental impacts at the proposed disposal site. 

7.4 Physical Tests and Evaluation 

Soils in port areas in the vicinity df the Blair Watenway Property are classified as 
Xerorthents (USDA, SCS 1979). Xerorthents are smoothed areas that have been 
artificially filled with earth, trash or both. Fill soil above the original Commencement 
Bay tideflat muds generally averages greater than four feet thick (Landau Associates, 
Inc. 1992a). Soil sediments in the Ditch are contaminated due, primanly, to 
stormwater runoff from industrial properties to the northeast. Sediments in the Ditch 
contain both metal and organic contaminants, including arsenic and PCBs (Landau 
Associates, Inc. 1992a). The proposed fill will result in isolation of contaminated 
sediment, permanently reducing the volume, toxicity and mobility of hazardous 
substances (Du Bey 1993; Landau Associates. Inc. 1992b). 

Turbidity impacts will not result from Alternative 4 and associated development due to 
the confined nature of the proposed fill. 

The Lincoln Avenue Ditch is currently a tidally influenced active drainage Ditch that 
receives runoff from upland areas to the northeast of the site. It is connected to the off-
site segment of Lincoln Avenue Ditch by a closed channel (Tacoma-Pierce County 
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1988). The proposed fill of Lincoln Ditch will eliminate flushing of contaminated 
sediments, resulting in an improvement of downstream water quality. 

The proposed Lincoln Ditch fill will not significantly alter the normal water-level 
fluctuation pattern of the Blair Waterway. Daily, seasonal and annual tidal and flood 
fluctuations in water level of Blair Waterway will, therefore, be only marginally affected 
by the proposed development. 

Current salinity gradients will remain primarily the same. The proposed development 
will have no significant adverse effect on the position of the salinity gradient. 

The previous evaluation of the impacts of the proposed fill on physical substrate 
characteristics at Lincoln Ditch, as well as on turbidity, water circulation, fluctuation, 
and salinity, indicate that physical tests and evaluations will not be required. 
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SECTION 8.0 
FACTUAL DETERMINATIONS 

8.1 Physical Substrate Determinations 

The proposed fill will result in the permanent loss of wetland substrates at the Lincoln 
Avenue Ditch. No adverse impacts will occur outside of the disposal site, due to 
erosion or other movement of the discharged material. Best Management Practices for 
erosion and sediment control will be designed and implemented, as established in 
Ecology's Stormwater Management Manual for the Puget Sound Basin (Landau 
Associates, Inc. 1993). 

8.2 Water Circulation, Fluctuation, and Salinity Determinations 

Water quality will not be significantly affected as a result of the proposed fill, and may 
actually be improved by not flowing through contaminated sediments in the Ditch. 

Water circulation patterns and normal water level fluctuation patterns of Blair 
Waterway will not be significantly affected as a result of the proposed fill. Daily, 
seasonal and annual tidal and flood fluctuations in water level will, therefore, be 
relatively unaffected by the proposed development. 

The proposed development will have no significant adverse effect on the position of 
the salinity gradient. 

8.3 Suspended Particulate/Turbidity Determinations 

Erosion and sediment control measures for the Lincoln Avenue Ditch will be designed 
to result in a zero net gain in off-sKe stormwater runoff (Landau Associates. Inc. 1993). 
Final stormwater system design will be coordinated with the overall site development. 
During construction, a silt fence and settling basin will be used as appropriate 
sediment control measures. 

The proposed discharge will have no significant effect on changes in the kinds and 
concentrations of suspended particulate/turbidity in the vicinity of the disposal site due 
to the confined nature of the proposed fill. It is anticipated that applicable water quality 
standards will not be violated. 

8.4 Contaminants Determinations 

The material proposed for discharge will not introduce, relocate, or Increase on-site 
contaminants. The proposed discharge protects the natural aquatic community from 
further chemical contamination. Together with the mitigation proposed by the Tribe, 
implementation of Alternative 4 can reasonably be expected to result in environmental 
gain. 
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8.5 Aquatic Ecosystem and Organism Determinations 

The effectiveness of the Ditch to provide nutrient transformation and production export 
functions is rated as low to moderate. In addition, the Lincoln Ditch has a generally 
low effectiveness in providing wildlife breeding, migration and wintering functions. 
These ratings result from the small size of the wetland, its channel-like morphology, 
and sparsity of vegetation in the lower intertidal region (FishPro, Inc. 1992). Direct 
support of the aquatic food chain by nutrient export to downstream areas is low, due, 
primarily, to the wetland's small size. However, any adverse impacts to the aquatic 
food web that do occur as a result of the proposed fill of this 0.80 acre vyetland will be 
compensated for as described in the Lincoln Ditch Mitigation Plan. Impacts to the 
aquatic ecosystem resulting from the proposed fill will be marginal both individually 
and cumulatively. 

8.6 Proposed Disposal Site Mixing Zone Determinations 

Not applicable. 

8.7 Determination of Cumulative Effects on the Aquatic Ecosystem 

Lincoln Ditch consists of a small, highly disturbed wetland of low to moderate 
functional value. Due to the history of Commencement Bay. remaining wetland habitat 
is increasingly valuable. Without remediation, the Ditch will continue to be a source of 
contamination to, and negative influence on. the larger ecosystem. The proposed 
mitigation plan provides for replacement of significant habitat lost as a result of the 
Lincoln Ditch fill. 

8.8 Determination of Secondary Effects on the Aquatic Ecosystem 

Secondary effects of the proposed fill on the aquatic ecosystem will be relatively 
insignificant. The proposed commercial development of the Blair Waterway Property 
is highly compatible with surrounding industrial land-uses. 

Future siurface water runoff, associated with both proposed discharge and subsequent 
site development, will comply with current National Pollution Discharge Elimination 
System (NPDES) and other applicable regulations. Secondary effects due to 
stormwater runoff will not be significant. 
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SECTION 9.0 
PROPOSED AND ALTERNATIVE ACTIONS TO MINIMIZE 

ADVERSE EFFECTS 

It should be noted that development near wetland areas can impact the wetlands 
directly or indirectly. In general, direct wetland impacts occur as a result of filling, 
dredging, or othenwise disturbing wetland habitat. In addition, indirect wetland impacts 
may occur if wetlands are not protected from adjacent development. Examples of 
indirect impacts include degradation of water quality entering wetlands, the overall 
fragmentation of wetland habitat complexes, functional disruption of the wetland-
upland interface, displacement of wildlife, and reduced functionality caused by excess, 
or lack of, hydrology. Even if design alternatives can be developed which reduce or 
eliminate direct wetland impacts, care must be taken to address indirect wetland 
impacts as well. 

9.1 Actions Concerning the Location of the Discharge 

Under the proposed alternative. Lincoln Ditch will be filled to grade. The proposed 
discharge into Lincoln Ditch is necessary for two reasons: to isolate the contaminated 
sediment in the Ditch from human contact and from exposure to the environment, and 
to fill the Ditch for site development considerations. Minimization of discharge cannot 
be accomplished through disposal at an altemative site since available development 
area for this type of commercial activity is very limited (Du Bey 1993; Perry 1993; 
Vickerman. Zachary & Miller 1991). Discharge will, however, be confined to the 
Property in order to minimize impacts to Blair Watenway. The existing Ditch outlet 
culvert will be plugged to achieve this end. No fill material discharged into the Ditch 
will reach Blair Watenway. 

Although on-site investigations indicated that soils in the Ditch were covered with a 
layer of black organic matter, soils currently present throughout a majority of the site 
have been identified as Xerorthents, or fill areas (FishPro, Inc. 1992). Fill soil above 
the original tideflat muds were generally greater than four feet thick (Landau 
Associates, Inc. 1992a). Filling in an area previously used as a fill disposal site may 
be considered to be one form of minimization. 

Fluctuating water levels in Blair Waterway will not be adversely affected by the 
proposed discharge. Fill material will be placed in the Ditch in flat lifts of twelve inches 
or less, thus reducing the probability of developing standing water conditions during 
construction. 

In addition, the proposed project discharge can be timed such that fill placement wjll 
occur during dry sumrner months. This would aid in minimizing the temporary creation 
of standing bodies of water in areas of normally fluctuating water levels, and also 
minimize dewatering requirements. 

26 &1Cra3,MCP:PII 404(b)(1) final 



9.2 Actions Concerning the Material to be Discharged 

The material to be discharged into Lincoln Ditch will be a clean washed granular 
material supplied from an upland source. The material will be tested to verify no 
contamination is present prior to placement of fill. Where culverts will be plugged and 
filled, the fill material will consist of clean washed sand, previously tested to determine 
absence of contamination. Filling of culverts will be accomplished by injecting or 
pumping a sand or grout slurry into the ends or from holes drilled through the top of the 
culverts. 

9.3 Actions Controlling the Material After Discharge 

During Construction 

Discharge of sediments to the surrounding aquatic ecosystem will be minimized by the 
proposed alternative. Minimization will be accomplished by permanently plugging the 
stonnwater supply culverts and the outlet culvert. No water or discharged fill material 
would enter Blair Waterway from the Ditch. 

In addition, a silt fence will be constructed around the Ditch while under construction to 
capture sediment in construction area stormwater runoff. A silt fence is a barrier of 
permeable cloth that is buried on the bottom. It allows water to flow through it while 
retaining or filtering the sediments carried in the water. Erosion and sediment control 
measures for the Lincoln Avenue Ditch will be designed to result in a zero net gain in 
off-site stormwater runoff (Landau Associates, Inc. 1993). If dewatering is required, 
water will be pumped out of the Ditch and into a temporary settling basin constructed 
on-site. The settling basin will remove sediments in the water prior to discharge to 
Blair Waterway or the storm sewer. Settling basins may be constructed in various 
ways. Many utilize hay bales to fomn a small dam. The hay bales slow the water flow, 
consequently fonn ing a pool. The slower velocity of water within the pool allows 
sediments to settle out. thus minimizing discharge. 

Permanent Installations 

Under the proposed cleanup and development alternative, the culverts will be 
pemnanently plugged by injecting or pumping a sand or grout slurry into the ends or 
from holes drilled through the top of the culverts. Filling of the culverts will be 
accomplished in a manner that minimizes the potential for leaving voids. No 
discharge from Lincoln Ditch will occur to the Blair Waterway. 

All in-place contaminated Ditch sediments will be capped by as much as fourteen feet 
of clean washed fill material as a result of the proposed alternative. This will eliminate 
discharge of the existing contaminants to downstream aquatic systems. 

As previously stated in Section 9.1, the project can be timed such that the fill operation 
will occur during the driest part of the year. This would help in reducing the amount of 
discharge material entering Blair Watenway due to stormwater runoff. 
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9.4 Actions Affecting the Method of Dispersion 

Because the inlet and outlet culverts will be plugged prior to discharge into the Ditch 
under Altemative 4, the actual method of discharge into the Ditch will have no effect on 
Blair Waterway. All discharge material will be contained in the Ditch. Other 
construction techniques, such as those identified in Section 9.3 (i.e. silt fence and 
temporary settling basin), will also help to eliminate discharges into the Blair 
Waterway. 

Minimization of discharge material during plugging of the outlet culvert will likely 
employ the use of a temporary coffer dam around the Blair Waterway outfall. This 
would entail placement of sandbags or sheet piling around three sides of the outlet to 
effectively exclude water. An effort will be made to place the dam during low tide, 
thereby reducing the amount of sediments entering the watenway due to site disruption 
from construction activity. Once in place, the coffer dam would allow for plugging of 

i the culvert without causing discharge of grout slurry or fill material into Blair Waterway. 
Care would also be taken when dismantling the coffer dam to minimize sediment 
discharge into the waterway. 

On a more permanent level, discharge of fill material will be minimized by the plugged 
culvert and the pavement which will cover the fill subsequent to site development. 
These two factors will eliminate the discharge of fill material from Lincoln Ditch to Blair 
Waterway. 

! 9.5 Actions Related to Technology 

During construction, appropriate sediment control and reduction techniques will be 
used to minimize the discharge of fill material into Blair Watenvay or other aquatic 
systems. These techniques include the use of a silt fence, temporary settling basin 
and coffer dam. Sections 9.3 and 9.4 describe these methods in greater detail. 

•: Construction personnel will be trained in the use and maintenance of these sediment 
control and reduction systems. They shall be maintained and remain functional as 

I long as they are needed. 
;i 

During discharge operations, the fill material will be brought in either by truck or by 
barge. Delivery by truck will likely be associated with placement of fill material at the 
northeast end of the Ditch. Placement from this end will increase the barrier between 
Blair Waterway and the Ditch, allowing for greater minimization of impacts due to 
possible accidental discharge of fill material. If a barge is used to transport fill material, 
discharge will most likely be distributed by conveyor. Accidental discharge of fill 
material using this method would be prevented by the use of a containment tray 
located under the conveyor. The containment tray would catch any material that may 
possibly fall off of the conveyor during transfer. Once the fill material is in the Ditch, it 
will effectively be isolated from the Blair Watenway. 
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9.6 Actions Affecting Plant and Animal Populations 

Reduction in available foraging, resting and nesting habitat in the immediate vicinity of 
the Blair Waterway Property due to the proposed cleanup and development activities 
could potentially result in fewer visits by transient mammals, birds, reptiles, and 
amphibians. Since the Ditch is effectively isolated from other habitat complexes, and 
major industrial activity will be occurring in the immediate vicinity, it is highly unlikely 
that the Ditch would support significant animal populations, regardless of minimizing 
actions. The Ditch does not have any unique habitat or other values that will not be 
fully compensated for under the mitigation plan. Under the proposed alternative, the 
Ditch will be completely filled, resulting in the loss of plant and animal populations. 
One of the primary goals of the Lincoln Ditch Mitigation Plan is to develop and 
construct a structurally complex and species rich plant community within the mitigation 
site in order to replace lost habitat types. 

9.7 Actions Affecting Human Use 

The proposed fill will cause no significant adverse impact to consumptive or 
nonconsumptive recreational activities. The Blair Waterway Property is privately 
owned, and as such does not currently afford the opportunity for on-site recreation. 

The site is in a heavily industrialized area, and provides no change in scenery from the 
neighboring properties. The nearly level terrain provides little interest to the viewer, 
and the Lincoln Ditch wetland is not readily visible to passing motorists or pedestrians. 
The proposed fill will not, therefore, adversely affect the aesthetic quality of the 
surrounding area. 

Minimization of adverse effects on the human use potential is achieved because the 
site is centrally located within the Port of Tacoma industrial area. This continuity of use 
avoids increasing incompatible human activities. In addition, the disposal site is 
outside of the vicinity of a public water supply intake. 

Development ofthe Blair Watenway Property will not impact the current human use, but 
will provide for the containment of contaminated sediments. This will provide a 
positive impact by permanently reducing the volume, toxicity and mobility of hazardous 
substances (Du Bey 1993; Landau Associates. Inc. 1992b). 

9.8 Other Actions 

Construction related runoff and dewatering discharges will be handled as noted in 
Section 9.4. 
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SECTION 10.0 
ANALYSIS OF PRACTICABLE ALTERNATIVES 

10.1 Identification and Evaluation of Practicable Alternatives 

It has been indicated that previous evidence submitted by the Puyallup Tribe of 
Indians has adequately dernonstrated that the proposed activity cannot be avoided at 
the proposed project location (McAllister 1993). The Settlement Agreement (Puyallup 
Tribe of Indians 1988) provides justification that there are no practicable alternative 
locations in Commencement Bay for the proposed development of a deep draft port 
facility. The following analysis of alternatives will, therefore, focus on alternatives 
available at the Blair Waterway Property to examine variations in site design which 
may reduce the impact on wetlands. 

Four different options were investigated for the development of Lincoln Ditch. They 
include: Option A, filling the Ditch completely. Option B. bridging the Ditch. Option C. 
partially filling the Ditch, and Option D, remediation and restoration of the Ditch. Each 
option was evaluated for cost, ability to construct with existing technology, ability to 
meet project goals, clean up of contaminated sediments, safety, overall environmental 
impact and maintenance requirements. Previous studies have identified and analyzed 
appropriate cleanup alternatives for Lincoln Ditch that are consistent with the 
Comprehensive Environmental Response. Compensation, and Liability Act of 1980 
(CERCLA) process. These altematives are described in detail in Section 2.0. 
Alternative 4, fill the Ditch to grade, was recommended as the preferred cleanup 
action. However, it was necessary to utilize different identified cleanup altematives 
under each of the development options. Table 2 illustrates the possible connections 
between development options and cleanup altematives. 

Table 2. Development and Cleanup Alternatives Matrix. 

Development Option 

Cleanup Altematives 

A 

4 

Bl and B2 

2,3,5.6 

C 

2,4 

D 

3.5,6 

It should be noted that this analysis investigated only options to develop or modify 
Lincoln Ditch. It does not consider other costs or factors associated with development 
of the entire site or wharf area (Figure 3) Unit costs used in the estimation of probable 
construction cost (Tables 3 through 8) come from varying sources. Unit cost for 
granular fill were referenced with the Port of Tacoma and Landau Associates. Inc. 
Estimates of bridge structure costs were taken from Perry (1993), and estimates of 
excavation and disposal of contaminated sediments were taken from Landau 
Associates, Inc. (1992b). 
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Option A (Proposed) 

In Option A, the entire Ditch would be filled and paved over, see Figures 4 and 5. To 
construct this option, the supply and discharge culverts would initially be plugged and 
filled with sand. A silt fence would then be constructed around the Ditch and the 
vegetation cleared. Fill would then be placed in the Ditch. Several feet of fill would 
likely be needed for the first lift due to the presence of thick soft sediment on the Ditch 
bottom. The fill would then be placed and compacted in lifts of one foot or less. A 
preload may be required to compact the soft sediment on the Ditch bottom further. In 
this case, extra fill would be placed above the filled Ditch and would remain in place 
for up to six months. The preload would then be removed after full compaction. The 
silt fence would be also removed and the area graded and paved. 

Evaluation Cost: 
An opinion of probable cost was developed and is shown in Table 3. The total cost for 
filling the Ditch and paving it over would be approximately $280,000. 

Ease and Ability to Construct: 
This option would be relatively easy to construct with existing technology, as it 
primarily involves earth work. It should be noted that if preload is required the Ditch 
filling operation would need to precede other site development by up to six months. 

Ability to Meet Project Goals: 
With this option, the project goals would be met. A permanent CERCLA remedy would 
be provided. In addition, the entire parcel area would be available for cargo handling, 
maximizing the operational efficiency of the facility. 

Level of Contamination Cleanup: 
This option utilizes cleanup Alternative 4 (fill the Ditch to grade) (Landau Associates. 
Inc. 1992b). This is the preferred alternative and will yield a high level of 
contamination cleanup. The contaminated sediments will be completely isolated from 
human and environmental contact. 

Level of Safety: 
This option will maximize the safety of subsequent commercial operation. Cargo 
handling equipment can move and maneuver without the danger of unreasonable 
safety hazards under this option. 

Level of Environmental Impact: 
This option will eliminate the 0.80 acre Ditch, but it will also contain and isolate the 
contaminated sediments found there. The existing plant and animal life in the Ditch 
may currently be compromised by present contamination levels. The proposed 
mitigation plan will compensate for habitat lost as a result bf the Lincoln Ditch fill. 

Level of Maintenance Required: 
Maintenance requirements within this option would be relatively low. It would be 
similar to the pavement maintenance required elsewhere on the site. 
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NOTES 

APPROXIMATE USEABLE CARGO HANDLING 
AREA IS 43 ACRES. 

INITIAL FACILITY TO HANDLE ONE SHIP. 
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Table 3. Lincoln Ditch - Option A 
Preliminary Opinion of Probable Construction Cost 

rrEM QUANTmr UNIT UNIT COST* 

Constructon 
Clear and Grub 
Granular Fill 
Preload " * 
Paving 
Temporary Erosion Control 
Plug & Fill Existing Culverts 

Subtotal Construction 

Engineering & Project Management 
Contingency 

Opinion of Probable Construction and Design Cost 

1.2 
15,000 
11,000 
5,600 

1 
1 

AC 
CY 
CY 
SY 
LS 
LS 

COST* 

1,500 
6.00 
2.00 

14.50 
2,300 

17,000 

10% 
20% 

EXTENSION 

$1,800 
$90,000 
$22,000. 
$81,200 
$2,300 

$17,000 

SUBTOTAL 

$214,000 

$21,000 
$43,000 

$280,000 

Unit costs indude all material, labor, and equipment for installation. Mobilization and 
insurance & bonding also included in unit costs. 
Opinion of Probable Cost does not indude tax. 

' Only material handling costs included. It is assumed that preload material will be used as fill at other 
portions of the site after preload operation. 
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Option B 

Option B consists of bridging the Ditch. Lincoln Ditch could be entirely bridged, Option 
Bl , (Figures 6 and 7), or bridged on each end. Option B2, (Figure 8). In order to be 
operationally feasible, the minimum bridge width for Option B2 must be 125 feet to 
pennit two pieces of container handling equipment to safely pass (Perry 1993). 

To begin construction of this option, the Ditch inlet culvert would be plugged and filled 
with clean sand. The Ditch outlet culvert would also be temporarily plugged. A silt 
fence would then be installed around the construction area and vegetation removed. 
Fill material would then be applied to the Ditch, covering the existing sediment with 
approximately two feet of fill. The side walls of the Ditch would subsequently be 
steepened to a slope of 2 horizontal to 1 vertical by adding and compacting fill in one 
foot or less lifts. Riprap would be applied, for slope and erosion protection, to the 
portions of the Ditch that would be covered by the bridge. Under Option Bl , where a 
portion ofthe Ditch would remain open, an erosion control fabric would be applied to 
the exposed portion. In addition, a layer of topsoil would be applied to the exposed 
area. 

Next, the bridge, or bridges would be constructed over the Ditch. The bridge would 
resemble a wharf structure and be designed to support a 1000 pounds/square foot live 
load. The bridge structure may be constructed using precast concrete planks for the 
platform. Fourteen inch diameter or greater prestressed concrete piling would support 
the platfomn. The piling may be located on ten foot spacing. Driving of the piling 
would have to be coordinated with the placement of riprap in the Ditch and may result 
in movement of contaminated sediments downward or laterally. After construction of 
the bridge structure, the exposed areas of the Ditch would be re-planted with 
appropriate wetland plant species. 

Guard railing and fencing would be erected around the Ditch area. Erection of these 
components would be integral with the bridge and surrounding paving operations. 
The silt fence would be removed when no longer required and outlet culvert 
unplugged after construction. 

Evaluation Cost: 
Opinions of probable cost were developed for the completely and partially bridged 
alternatives. These are shown in Tables 4 and 5. The development cost for Option Bl 
(totally bridging the Ditch) is approximately $3,660,000; under Option B2 (two 125 foot 
bridges), the approximate cost is $2,480,000. 

Ease and Abilitv to Construct: 
This option is constructable using existing technology. Substantially more 
construction equipment and more sophisticated construction techniques would be 
required for this option, in relation to the other options. 
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NOTES: 

1. APPROXIMATE USEABLE CARGO HANDLING 
AREA IS 43 ACRES. 

2. INITIAL FACILITY TO HANDLE ONE SHIP. 
FACILITY COULD BE EXPANDED TO HANDLE 
TWO SHIPS IN THE FUTURE. 

BRIDGE TO SUPPORT A 1000 Ib/sf LIVE 
LOAD AND COMPLETELY SPAN LINCOLN 
DITCH. SUNLIGHT AND WILDLIFE ACCESS 
COMPLETELY BLOCKED. 

STORM DRAINAGE INITIALLY ROUTED THROUGH 
LINCOLN DITCH WILL BE REROUTED DIRECTLY 
TO BLAIR WATERWAY (NOT SHOWN) WORK WILL 
BE ACCOMPLISHED BY CITY OF TACOMA. 
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NOTES: LEGEND 

1. APPROXIMATE USEABLE CARGO HANDLING 
AREA IS 41 ACRES. 

2. INITIAL FACILITY TO HANDLE ONE SHIP. 
FACILITY COULD BE EXPANDED TO HANDLE 
TWO SHIPS IN THE FUTURE. 

3. BRIDGES TO SUPPORT A 1000 Ib/sf LIVE 
LOAD AND SPAN LINCOLN DITCH IN TWO 
PLACES. SUNLIGHT AND WILDLIFE ACCESS 
PARTIALLY BLOCKED. 

OPERATIONAL EFFICENCY DECREASED DUE 
TO BRIDGE CONSTRICTIONS. 

EXISTING 72" STORM DRAINAGE 
CULVERTS TO BE PLUGGED AND 
FILLED 

SHAPE OF LINCOLN DITCH MODIFIDED 
AND (2)-125' BRIDGES CONSTRUCTED 
OVER DITCH. GUARDRAJL AND FENCE 
AROUND EXPOSED DITCH 

5. BRIDGES 125' WIDE TO ALLOW TWO PIECES OF 
CONTAINER HANDLING EQUIPMENT TO PASS SAFELY, 

6. STORM DRAINAGE INITIALLY ROUTED THROUGH 
LINCOLN DITCH WILL BE REROUTED DIRECTLY 
TO BLAIR WATERWAY (NOT SHOWN) WORK WILL 
BE ACCOMPLISHED BY CITY OF TACOMA. 

^ 
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DOCK FILL AREA. 
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POTENTAL CONTAINER 
STORAGE AREA 
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FUTURE WHARF 

EXISTING 72" STORM 
DRAINAGE CULVERTS, 
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BY PORT OF TACOMA 

FUTURE WHARF 
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Table 4. L inco ln Di tc l i - Option Bl 
Preliminary Opinion of Proijabie Construction Cost ** 

rrEM 

Constructon 
Clear and Grub 
Granular Fill 
Paving 
Riprap 
Bridge Structure 
Temporary Erosion Control 
Plug and Fill Existing Culverts 

Subtotal Construction 

QUANTITY 

1.2 
5,300 
2,700 
1,500 

26,600 
1 
1 

Engineering & Project Management 
Contingency 

UNIT 

AC 
CY 

^ SY 
CY 
SF 
LS 
LS 

UNIT COST* 

1,500 
6.00 

14.50 
42.00 

100.00 
2,300 

13,500 

10% 
20% 

Opinion of Probable Construction and Design Cost 

* Unit costs indude all material, labor, and equipment for installation. Mobilizati 
insurance & bonding also included in unit costs. 

** Opinion of Probable Cost does not include tax. 

EXTENSION 

$1,800 
$31,800 
$39,200 
$63,000 

$2,660,000 
$2,300 

$13,500 

an and 

SUBTOTAL 

$2,812,000 

$281,000 

S5S2Jm 

$3,660,000 
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Tables. Lincoln Ditcii - Option 82 
Preliminary Opinion of Probable Construction Cost ** 

R-EM 

Constructon 
Clear and Grub 
Granular Rll 
Paving 
Riprap 
Bridge Stmcture 
Temporary Erosion Control 
Plug and Fill Existing Culverts 
Chainlink Fencing 
Guardrailing 
Topsoil 
Erosion Control Fabric 
Plantings 

Subtotal Construction 

QUANTITY 

1.2 
5.300 
2,700 

750 
17,500 

1 
1 

760 
760 
200 

1,600 
0.2 

Engineering & Project Management 
Contingency 

UNIT 

AC 
CY 
SY 
CY 
SF 
LS 
LS 
LF 
LF 
CY 
SY 
AC 

UNIT COST* 

1,500 
6.00 

14.50 
42.00 

100.00 
2,300 

13,500 
17.00 
25.00 
8.00 
1.20 

25,000 

10% 
20% 

Opinion of Probable Construction and Design Cost 

* Unit costs include all material, labor, and equipment for installation. Mobilizatic 
insuiance & bonding also included in unit costs. 

** Opinion of Probable Cost does not indude tax. 

EXTENSION 

$1,800 
$31,800 
$39,200 
$31,500 

$1,750,000 
$2,300 

$13,500 
$12,900 
$19,000 
$1,600 
$1,900 
$5,000 

jn and 

SUBTOTAL 

$1,911,000 

$191,000 

I2S2.000. 

$2,460,000 
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Ability to Meet Project Goal: 
Under Option B l , project goals could be adequately met. With a bridge spanning the 
entire Ditch, the whole area would be available for cargo handling operations. With 
Option B2, project goals would be compromised. A Ditch partially bisecting the site 
increases the difficulty of safely maneuvering cargo handling equipment. Operational 
efficiency of the facility would be compromised under Option B2. 

Level of Contamination Cleanup: 
This option could utilize cleanup alternatives 2, 3, 5 or 6 (Landau Associates, Inc. 
1992b). Alternative 2 involves covering the contaminated sediments with a layer of 
soil and alternatives 3, 5, and 6 involve excavating the contaminated materials and 
disposing of them in various ways. Alternative 2 was selected because it is the most 
cost effective and easiest to properly implement. It should be noted, however, that this 
is not the preferred cleanup alternative and will not provide the degree of isolation 
from contaminated sediments that the preferred altemative affords. 

Level of Safetv: 
Option Bl offers the highest degree of safety from a site development stand-point. It 
affords the maximum space available from the site for maneuvering equipment. Safety 
is compromised under Option B2, since the exposed Ditch will present an obstacle to 
equipment movement. Even with guard railing, the Ditch poses a potential safety 
hazard. If equipment, containers or personnel go into the Ditch, there is a significant 
risk that contaminated sediments would be released to the environment. 

Level of Environmental Impact: 
Since the contaminated sediments will be capped under Option B l , potential for 
environmental and human contact with hazardous materials would be reduced under 
Option B l . Within this option, the Ditch will maintain the connection with Blair 
Watenway. There is a possibility that the clean capping sediments could erode, 
especially around pilings due to tidal inffuence, surges and currents between the 
pilings, and vibrations caused by movement of equipment, which ultimately could 
cause releases of contamination to the watenway. A long-term monitoring program 
would likely be required under this option. Option Bl would have environmental 
impacts similar to Option A. The Ditch would be completely covered, prohibiting any 
plant or animal life. 

In Option B2, a section of the Ditch would be directly exposed to the elements. In 
addition to potential accident risks involving heavy equipment and containers, there is 
a possibility that clean capped sediments could erode and ultimately convey further 
contamination to the Waterway. A long-term monitoring program would likely be 
required under Option B2. With proposed plantings, the vegetation in the Ditch could 
be maintained or enhanced. Animal populations would, however, be limited, as this 
area would be surrounded by major industrial activity, and cut off from other habitat. 

Level of Maintenance Required: 
Maintenance required for the bridge structure would be extensive. It is estimated that 
annual maintenance costs could be as high as $30,000 (Perry 1993) for Option Bl 
and $20,000 for Option B2. 
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Option C 

In Option C, a portion of each end of the Ditch would be filled, leaving an 
approximately 200 foot section of Ditch in the center. The exposed Ditch sidewalls 
would be steepened and planted with appropriate wetland plant species (Figures 9 
and 10). 

To initiate construction under this option, the inlet culverts would be plugged and filled. 
A silt fence would be placed around the construction area and the existing vegetation 
cleared. A new section of 72 inch outlet culvert would then be added to the existing 
culvert, to extend the outlet to the new tidal pond location. The end sections of the 
pond would then be filled in lifts as describe in Option A. A preload may be required 
for these sections, as well. The center section would receive a layer of clean fill and 
the side slopes would be steepened in a manner similar to Option B. The center Ditch 
section would be covered with erosion control fabric and a layer of topsoil and then re
planted. The silt fence would then be removed, the end near the outlet culvert 
unplugged, the surface paved and fencing and guard railing erected around the 
exposed Ditch. 

Evaluation Cost: 
An opinion of probable cost was developed for this option and is presented in Table 6. 
The construction cost for this option is approximated at $290,000. 

Ease and Ability to Construct: 
As with Option A, this development option would be easily constructed under existing 
technology. Preloading, if required, should precede other site development by up to 
six months. 

Ability to Meet Proiect Goals: 
Project goals would be compromised by this option. Since the Ditch would still 
partially bisect the site, the maneuvering abilities of cargo loading equipment would be 
impaired and cargo storage area reduced. Operational efficiency of the area would be 
much reduced. 

Level of Contamination Cleanup: 
This option would employ a combination of previously analyzed cleanup Altematives 2 
and 4 (Landau Associates, Inc. 1992b). Alternative 4, filing the Ditch to grade, would 
be used on the end sections, where the wetland would be filled. This was the 
recommended cleanup alternative. Although the remaining Ditch area could be 
cleaned up under a number of the identified altematives. Alternative 2 was selected 
because it was the easiest to implement and the most cost effective. This method of 
handling the contaminated material should be effective in isolating the material from 
the environment. 
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NOTES: 

1 . APPROXI MATE' USEABLE CARGO HANDLING 
AREA IS 41 ACRES. 

2. INITIAL FACILITY TO HANDLE ONE SHIP. 
FACILITY COULD BE EXPANDED TO HANDLE 
TWO SHIPS IN THE FUTURE. 

3. STORM DRAINAGE INITIALLY ROUTED THROUGH 
LINCOLN DITCH WILL BE REROUTED DIRECTLY 
TO BLAIR WATERWAY (NOT SHOWN) WORK WILL 
BE ACCOMPLISHED BY CITY OF TACOMA. 

OPERATIONAL EFFICIENCY DECREASED* 
DUE TO DITCH SECTION. ( 

^ 

WETLAND TO ,BE FILLED 
BY CITY OF TACOMA 

LEGEND 
WETLAND OR GRAVING 
DOCK FILL AREA. 
PAVED ON SURFACE 

POTENTAL CONTAINER 
STORAGE AREA 

PAVED AREA 

EXISTING 72" STORM DRAINAGE 
CULVERTS TO BE PLUGGED AND 
FILLED. 

EXISTING GRAVING 
DOCK TO BE FILLED 
BY PORT OF TACOMA 

FUTURE WHARF 

LOADING WHARF 
(APPROXIMATELY 
200'xl200') 

FUTURE WHARF 

BLAIR WATERWAY 

1 ^ 

EXISTING 72" STORM 
DRAINAGE CULVERT.' 
EXTENDED TO NEW POND 
OUTLET TO PERMIT '' 
DISCHARGE TO BLAIR 
WATERWAY 

CARGO HANDLING CRANE 

^ 
PUYALLUP I NTERNAT I ONAL. I NC. 

BLAIR WATERWAY DEVELOPMENT - OPTION C 

FIGURE 9 

PORT ORCHARD, WASHINGTON 
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LEGEND 
FILLED AREA 

WHARF STRUCTURE 

~ \ \ OP^RTY^LINE-^--^ 

EXISTING STORM DRAINAGE 
DITCH INLET CULVERTS 
FILLED WITH SAND AND 
PLUGGED. 

CS PAVED AREA 
PRELOAD MAY BE REQUIR 
FOR COMPACTION OF SOFT 
DITCH BOTTOM SEDIMENTS 
ON END SECTIONS FILLED 
TO GRADE 

CONTAMINATED SEDIMENTS 
FILLED OVER. EXISTING 
DITCH END SECTIONS 
SECTIONS FILLED. 
SIDEWALLS STEEPENED 

AREA FILLED 
AND PAVED OVER 

FENCE AND GUARDRAIL 
AROUND DITCH 

NEW 72" CULVERT TO 
CONNECT NEW DITCH 
OUTLET TO EXISTING 
72" STORM DRAINAGE 
CULVERT — 

WHARF STRUCTURE 
(NOT INCLUDED IN 
^TUDY) 

X 
EXISTING 72" STORM 
DRAINAGE CULVERT TO 
REMAIN 

rt 

100 

SCALE IN FEET 

200 
PROPERTY LINE-

1^^ 

NOTE: NEW STORM DRAINAGE 
CULVERTS AND UTILITIES NOT 
SHOWN. THEY ARE NOT INCLUDED 
IN STUDY. 

LINCOLN DITCH 
OPTION C 

NTERNAT I ONAL. I NO. 

FIGURE 10 PORT ORCHARD, WASHINCTON 
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Table 6. Lincoln Ditcii - Option C 
Preliminary Opinion of Probable Construction Cost ** 

rrEM 

Constructon 
Clear and Grub 
Granular Fill 
Preload *** 
Paving 
Temporary Erosion Control 
72 in Culvert 
Culvert Inlet Stmcture 
Plug and Fill Existing Culverts 
Culvert Bedding 
Chainlink Fencing 
Guardrailing 
Topsoil 
Erosion Control Fabric 
Plantings 

Subtotal Construction 

QUANTITY 

1.2 
10,200 
5,800 
4,200 

1 
120 

1 
1 

70 
800 
800 
260 

1,600 
0.3 

Engineering & Project Management 
Contingency 

UNIT UNIT COST* 

AC 
CY 
CY 
SY 
LS . 
LF 
LS 
LS 
CY 
LF 
LF 
CY 
SY 
AC 

1,500 
6.00 
2.00 

14.50 
2,300 

205 
4,000 

13,500 
14.00 
17.00 
25.00 

8.00 
1.20 

25,000 

10% 
20% 

Opinion of Probable Construction and Design Cost 

* Unit costs indude all rnaterial. labor, and equipment for installation. Mobilizati 
insurance & bonding also induded in unit costs. 

•* Opinion of Probable Cost does not indude tax. 

EXTENSION 

$1,800 
$61,200 
$11,600 
$60,900 
$2,300 

$24,600 
$4,000 

$13,500 
$1,000 

$13,600 
$20,000 

$2,100 
$1,900 
$7,500 

on and 
• • • 

SUBTOTAL 

$226,000 

$23,000 
$45.000 

$290,000 

*** Only material handling costs included. It is assumed that preload material will be used as fill at other | 
portions of the site. 
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Level of Safety: 
Safety is compromised within this option since the exposed Ditch would present an 
obstacle for movement of cargo handling equipment. The Ditch would pose a 
potential safety hazard, into which equipment, containers and personnel could fall. 
Should such accidents occur, there is a significant risk that contaminated sediments 
would be released to the environment. 

Level of Environmental Impact: 
Since the contaminated sediments are capped under this development option, the 
potential for contact with hazardous materials will be reduced. The Ditch will maintain 
hydraulic connection with Blair Waterway under this option. The possibility of clean 
sediments eroding and ultimately resulting in further discharge of contaminated 
sediments to the waterway remains. A long-term monitoring program may be required 
under this option. A center section of the Ditch would be enhanced with wetland 
plantings. Animal populations, however, would probably be very limited since this 
area would be the center of major industrial activities. 

Level of Maintenance Required: 
Maintenance requirements under this option would be relatively low to moderate. The 
filled areas would be maintained in a manner similar to the maintenance associated 
with other on-site development. The enhanced wetland area would most likely require 
a long-term monitoring program to help ensure contaminated sediments remained 
capped. 

Option D 

Option D consists of altering the cross section of the Ditch, removing the contaminated 
sediments and creating a fully functional intertidal wetland. See Figures 11 and 12. 
To construct this option, the inlet culverts would initially be plugged and filled. In 
addition, the outlet culvert would be temporarily plugged. A silt fence would then be 
constructed around the construction area. Next, the contaminated material in the Ditch 
boftom would be excavated and either taken to a hazardous waste landfill or placed in 
a temporary holding area, to be later transported as fill for the Milwaukee Watenvay 
Project, or another appropriate fill project. 

After excavation, clean imported fill would be added to the Ditch and the side slopes 
steepened. This operation would be done in a way similar to that described under 
Options B2 and C. The purpose of steepening the side slopes is to provide a Ditch 
section that is more compatible with site development objectives. After this operation 
is complete, erosion control fabric would be applied, topsoil spread over the entire 
Ditch surface and the area planted with appropriate wetland plants. The silt fence 
would then be removed and the outlet culvert unplugged. Guard railing and fencing 
would be constructed around the Ditch as the surrounding areas were paved. 
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NOTES: 

1. APPROXIMATE INITIAL USEABLE CARGO 
HANDLING AREA IS 39 ACRES. 

2. INITIAL FACILITY TO HANDLE ONE SHIP. 
FACILITY COULD BE EXPANDED TO HANDLE 
TWO SHIPS IN THE FUTURE. 

3. STORM DRAINAGE INITI ALLY ROUTED THROUGH 
LINCOLN DITCH WILL BE REROUTED DIRECTLY 
TO BLAIR WATERWAY (NOT SHOWN) WORK WILL 
BE ACCOMPLISHED BY CITY OF TACOMA. 

NORTH AND SOUTH CONTAINER HANDLING AREAS 
EFFECT IVLY ISOLATED FROM EACH OTHER BY 
LINCOLN DITCH (OPERATIONALLY INEFFECTIVE) 

EX I ST ING 
CULVERTS 
F i LLED.; 

72" STORM DRAINAGE 
TO BE PLUGGED AND 

LEGEND 
WETLAND OR GRAVING 
DOCK FILL AREA. 
PAVED ON SURFACE 

POTENTAL CONTAINER 
STORAGE AREA 

PAVED AREA 

FUTURE WHARF-

LOADING WHARF 
(APPROXIMATELY 
20G'x1200') 

BLAIR WATERWAY 

EXISTING 72" STORM 
DRAINAGE CULVERTS. 
DISCHARGE TO BLAIR 
WATERWAY TO REMAIN 

EXISTING GRAVING 
DOCK TO BE FILLED 
BY PORT OF TACOMA 

CARGO HANDLING CRANE 

^ ^ 
PUYALLUP I NTERNAT I ONAL. I NC. 

BLAIR WATERWAY DEVELOPMENT - OPTION D 

FIGURE 1 1 

Fiif^Pii , M^. 
PORT ORCHARD, WASHINGTON 
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WHARF STRUCTURE 
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DITCH INLET CULVERTS 
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PLUGGED . 

FENCE AND GUARDRAIL 
AROUND DITCH 

CONTAMINATED SEDIMENTS 
REMOVED AND SIDEWALLS 
STEEPENED ON EXISTING 
D I TCH 

\ 

AREA FILLED 
AND PAVED OVER 

WHARF STRUCTURE 
(NOT INCLUDED 
IN STUDY) 

EXISTING 72" STORM 
DRAINAGE CULVERT 
TO REMAIN 

rit 

100 

SCALE IN FEET 

200 
PROPERTY LINE-

^ g ̂ 

NOTE: NEW STORM DRAINAGE 
CULVERTS AND UTILITIES NOT 
SHOWN. THEY ARE NOT INCLUDED 
IN STUDY. 

LINCOLN DITCH 
OPTION D 

PUYALLUP INTERNATIONAL. INC. 

FIGURE 12 
FliHPiOjG^Oa 
PORT ORCHARD. WASHINGTON 
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Evaluation Cost: 
An opinion of probable cost was developed for this option and is shown in Tables 7 
and 8. Construction costs for this option could range from approximately $310,000 to 
$1,310,000 depending upon the selected method of disposal for the contaminated 
sediments. In addition, it is unknown at this time how much contaminated sediment 
exists in the Ditch. Cost will vary depending upon the quantity. 

Ease and Ability to Construct: 
This option would require some excavation and some controlled fill. Excavation of the 
wet bottom materials may be difficult and transporting and disposal of the 
contaminated material may require a substantial effort to gain acceptance by disposal 
agencies. In addition, construction effort will depend upon the amount of 
contaminated sediment at the site, ft is, therefore, difficult to quantify the ease and 
ability to construct this development option. 

Ability to Meet Project Goals: 
Facility operation would be seriously compromised, making this development option 
exceptionally unpracticable in light of overall project purposes. The Ditch effectively 
bisects the required container handling area. The water dependent use of the site will 
be compromised under this development option because a commercially viable deep 
draft port facility requires a specific amount of continuous linear waterfront and 
contiguous container mobilization and loading area. The area available under this 
option, approximately 39 acres, pushes the project below the minimum that is 
commercially and operationally ifeasible. This option would not meet the project 
requirements (Perry 1993). 

Level of Contamination Cleanup: 
Contamination cleanup could be accomplished in association with Alternatives 3, 5 or 
6 (Landau Associatfes, Inc. 1992b). In Altematives 3 and 5, the contaminated sediment 
would be excavated from the bottom of the Ditch and temporarily stored. Later they 
would be disposed of in conjunction with the Milwaukee Waterway Fill Project or 
similar fill operations. For these altematives to be viable, this project would have to be 
completed prior to the start of the Milwaukee Waterway Fill Project. Additionally, 
gaining approval to place the contaminated material in such a project may be difficult. 
In Alternative 6, the sediment would be excavated and disposed of at a hazardous 
waste landfill. Each of the alternatives would clean up the contaminated sediment. 
The altemative selected would depend on the timing of the project relative to other 
large fill operations. None of these alternatives was the cleanup method 
recommended in the alternatives analysis report (Landau Associates, Inc. 1992b). 

Level of Safetv: 
Safety would be compromised under this development option since the exposed Ditch 
would present an obstacle for movement of cargo handling equipment. The Ditch 
would be a potential safety hazard. Because the overall size of the Ditch within this 
option is much greater than in the other options, it would pose a greater detriment to 
personal safety. 
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Table?. Lincoln Ditch - Option Dl 
Disposal of Contaminated Fill In Hazardous Waste Landfill 

Preliminary Opinion of Probable Construction Cost ** 

ITEM 

Constructon 
Clear and Gmb 
Excavation 
Haul & Dispose of Contaminated Sed. 
Granular Fill 
Paving 
Temporary Erosion Control 
Plug and Rll Existing Culverts 
Chainlink Fencing 
Guardrailing 
Topsoil 
Erosion Control Fabric 
Plantings 

Subtotal Construction 

Engineering & Project Management 
Contingency 

QUANTITY 

1:2 
4,000 
4,000 
5,300 
2,700 

1 
1 

1.200 
1.200 

550 
3.300 

0.6 

UNIT 

AC 
CY 
CY 
CY 
SY 
LS 
LS 
LF 
LF 
CY 
SY 
AC 

UNIT COST* 

1.500 
12.00 

200.00 
6.00 

14.50 
2.300 

13.500 
17.00 
25.00 

8.00 
1.20 

25,000 

10% 
20% 

Opinion of Probable Construction and Design Cost 

* Unit costs Indude all material, labor, and equipment for installation. Mobilizati( 
insurance & bonding also induded in unit costs. 

** opinion of Probable Cost does not indude tax. 

EXTENSION 

$1,800 
$48,000 

$800,000 
$31,800 
$39,200 
$2,300 

$13,500 
$20,400 
$30,000 
$4,400 
$4,000 

$15,000 

jnand 

SUBTOTAL 

0 

$1,010,000 

$101,000 

S2Q2Jm 

$1,310,000 
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Tables. Lincoln Ditch - Option D2 
Disposal of Contaminated Fill in Waterway Fill Project 
Preliminary Opinion of Probable Construction Cost ** 

ITEM 

Constructon 
Clear and Gmb 
Excavation 
Transport & Store Contaminated Sed. 
Transfer to Appropriate Fill Project 
Granular Fill 
Paving 
Temporary Erosion Control 
Plug and Fill Existing Culverts 
Chainlink Fencing 
Guardrailing 
Topsoil 
Erosion Control Fabric 
Plantings 

Subtotal Construction 

Engineering & Project Management 
Contingency 

QUANTITY 

1.2 
4,000 
4.000 
4,000 
5.300 
2.700 

1 
1 

1.200 
1.200 

550 
3.300 

0.6 

UNIT 

AC 
CY 
CY 
CY 
CY 
SY 
LS 
LS 
LF 
LF 
CY 
SY 
AC 

UNIT COST* 

1.500 
12.00 
2.75 
4.00 
6.00 

14.50 
2,300 

13,500 
17.00 
25.00 

8.00 
1.20 

25.000 

10% 
20% 

Opinion of Probable Construction and Design Cost 

* Unit costs indude all material, labor, and equipment for installation. Mobilizati( 
insurance & bonding also induded in unit costs. 

** Opinion of Probable Cost does not indude tax 

EXTENSION 

$1,800 
$48,000 
$11,000 
$16,000 
$31,800 
$39,200 

$2,300 
$13,500 
$20,400 
$30,000 

$4,400 
$4,000 

$15,000 

3nand 

SUBTOTAL 

$237,000 

$24,000 

$47,000 

$310,000 

• 
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Level of Environmental Impact: 
Contaminated sediments would be removed under this option, thus providing a 
positive effect on the environment. In addition, the wetland would be enhanced by 
planting native wetland plants. Animal life, however, would be impacted. With the 
wetland cut off from other habitats and surrounded by major industrial activity, it is 
unlikely that populations of animals would flourish. 

Level of Maintenance Required: 
The maintenance level for this option would be very low. It would probably primarily 
consist of a wetland monitoring program. 

Selection of Preferred Development Options 

To select a preferred option of development for Lincoln Ditch, a comparison matrix was 
developed (Table 9). Each of the criteria evaluated in Table 9 is discussed below: 

Construction Cost: 
Estimated construction costs ranged from $280,000 to $3,660,000, with Option A being 
the most cost effective. 

Ability to Meet Proiect Goals: 
In order to operate efficiently as a container loading facility, the handling area must be 
as obstruction free as possible. Available area near the loading wharf should be 
maximized. The only options that completely meet this criteria are Options A and B l . 

Ability and Ease of Construction: 
Option A, C and D consist primarily of simple earth work, making them desirable from 
this stand point. Building a bridge structure, as proposed in Option B, would be very 
complicated compared to the other identified development options. Option D involves 
excavation and handling of contaminated material, ft would, therefore, be a more 
complicated operation. Option C would result in working with a steep side slope, 
which poses added difficulties. Option A affords the simplest construction techniques, 
with Option C being the next most desirable in regards to ease of construction. 

Level of Contamination Cleanup: 
All options do an adequate job of cleaning or isolating the contaminated sediments 
from human and environmental contact at the outset. Options B and C involve long-
tenn risks of additional releases of contaminated sediments. Only Option A utilizes the 
preferred method of cleanup as recommended in the Landau report (Landau 
Associates, Inc. 1992b). Option A is, therefore, the highest rated in this category. 

Level of Safety: 
For safe operation of the facility, the site should be developed with a minimum number 
of obstructions. An open Ditch in the middle of the site would be a major obstacle, and 
could present serious operational safety hazards. Options A and Bl were given 
preferred status ratings for this evaluation category. 
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TABLE 9: DEVELOPMENT OPTION COMPARISON MATRIX 

Option 

A 

81 

B2 

C 

Dl 

D2 

Construction 
Cost 

290,000 

3,660.000 

2.480,000 

290,000 

1.310.000 

310,000 

Ability to Meet 
Goal 

High 

Hiqh 

Moderate 

Moderate 

Low 

Low 

Ability and Ease to 
Construct 

High 

Low 

Low 

High 

Moderate 

Moderate 

Levei of Cleanup 
of Contamination 

High 

Moderate 

Moderate 

Moderate 

Moderate 

Moderate 

Levei of 
Safety 

High 

High 

Moderate 

Moderate 

Low 

Low 

Levei of 
Environmentai 

impact 

Moderate 

Moderate 

Moderate 

Moderate 

Low 

Low 

Level of O & M 

Low 

High 

High 

Low 

Low 

Low 



Level of Environmental Impact: 
All options will have an impact on the environment. The existing Ditch will be 
impacted under each development option. In addition, each development option will 
result in the cleanup of contaminated sediments. Only Option D would attempt to 
enhance the existing wetland and create a fully functioning wetland on-site, ft is 
however, questionable whether a "fully functioning" wetland could be created in the 
middle of a major industrial container loading facility in the heavily industrialized Blair 
Watenway. The area would be cut off from other habitat complexes. It is unlikely that 
diverse animals populations would inhabit the area. A potentially more desirable 
alternative would be to mitigate for the lost Ditch habitat at an appropriate off-site 
location. Without taking mitigation into account. Option D was selected as having the 
lowest environmental impact. Remaining options were assigned like ratings. 

Level of Maintenance Required: 
Options A, C and D would be relatively easy to maintain. Maintenance of the bridge 
structure, within Options Bl and B2, would be very expensive relative to other 
development options. Option A would involve pavement maintenance similar to that 
required for the rest of the site subsequent to development. Option B would involve 
pavement maintenance. Options B and C would most likely require long-temn wetland 
monitoring. Option D would involve only wetland monitoring. Option D was selected 
as requiring the least amount of maintenance. 

Selected Development Option 

Option A was selected as the preferred development alternative. It is the least costly 
and easiest to construct of all identified options. It meets the project goals and 
provides a safe, efficient site for the proposed deep draft container terminal. 
Maintenance requirements for this option will be low. Risks of recontamination of the 
aquatic environment are low. Its environmental impact will also be relatively low when 
combined with off-site mitigation efforts. 

10.2 Evaluation of Alternatives to Discharge in Special Aquatic Sites 

The 404(b)(1) Guidelines (U. S. Environmental Protection Agency 1980a) set forth 
rebuttable assumptions that 1) altematives for non-water dependent activities that do 
not involve special aquatic sites are available and that 2) alternatives that do not 
involve a discharge into a special aquatic site have less adverse impact on the aquatic 
environment. 

1) As previously described, the Puyallup Tribe of Indian's proposed use for the Blair 
Waterway Property is for a deep draft port facility, as intended by the Settlement 
Agreement. Only a limited number of West Coast ports meet all the necessary 
requirements for a deep draft marine terminal. The Property meets all the 
requirements. By its ratification of the Settlement Agreement, it was the intent of 
Congress that the Property be available for this use by the Tribe (Du Bey 1993). 
Operating a port facility on the Blair Watenway Property clearly is a water dependent 
use within the meaning of the Guidelines (40 C.F.R. Part 230.10(a)(3)). The activity 
associated with the proposed fill requires access br proximity to the Lincoln Avenue 
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Ditch to fulfill its basic purpose. 

2) Minimization of discharge cannot be accomplished through disposal at an 
alternative site since the area available for development of this type of commercial 
activity is very limited (Du Bey 1993; Perry 1993; Vickerman, Zachary & Miller 1991). 
Although, as identified in Section 10.1, other development options may pose similar or 
less environmental impact, they are not practicable when considering overall project 
purposes. 

In order to operate efficiently as a container loading facility, the handling area must be 
as obstruction free as possible. Available area near the loading wharf should be 
maximized. The only development options that completely meet this criteria are 
Options A and Bl . The estimate of construction cost for Option A is $280,000 (Table 
3), while the estimated construction cost for Option Bl is 3,660,000 (Table 4). While 
both options provide the necessary conditions for efficient facility operation. Option A is 
clearly more practicable in terms of cost. Options A and Bl have similar environmental 
impact. Option Bl involves long-term risks of further release of contaminated 
sediments to the environment. Option D is the only identified alternative with an 
environmental impact lower than the proposed Option A. However, this option is not 
practicable in light of overall project goals. 

Option A was selected as the preferred development alternative. It is the least costly 
and easiest to construct of all identified options. It meets the project goals and 
provides a safe, efficient site for the proposed deep draft container temiinal. Its 
environmental impact will also be relatively low when combined with proposed off-site 
mitigation efforts. 
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SECTION 11.0 
REVIEW OF CONDITIONS FOR COMPLIANCE 

11.1 Availability of Practicable Alternatives 

Section 10.2 clearly identifies that the proposed fill of the Lincoln Avenue Ditch is both 
water dependent and the practicable alternative with the least impact to the aquatic 
ecosystem. An alternative is practicable if it is available and capable of being done 
after taking into consideration cost, existing technology, and logistics in light of overall 
project purposes (U. S. Environmental Protection Agency 1980a). , 

The identification of proposed project purposes is important when examining whether 
an alternative is practicable. To be practicable, an alternative must be capable of 
achieving the basic purpose of the proposed activity (Federal Register 1980). In the 
case of the Blair Waterway Property, the project purpose is twofold, and includes 
environmental cleanup and commercial development. 

The proposed fill of Lincoln Ditch has been identified ais the recommended cleanup 
alternative under the CERCLA process (Landau Associates, Inc. 1992b). This action 
will effectively isolate contaminated sediment, providing a permanent solution to 
protect the downstream ecosystem from future releases of hazardous substances from 
the Ditch. 

Although several development options have been identified as possible alternatives, 
they are not practicable altematives within the context of the proposed development. It 
has been previously explained that fifty acres is generally accepted as the minimum 
amount of land required for the effective operation of a deep draft port facility (E. L. 
Perry, Perry International, Ltd., personal communication 4/20/93). Recognizing this 
limitation, the Blair Waterway Property has certain constraints or conditions which must 
be satisfied in order to develop the Property as a port facility. Filling the Lincoln 
Avenue Ditch provides the conditions necessary to facilitate efficient operation of a 
deep draft container facility (Perry 1993). 

11.2 Compliance with Pertinent Legislation 

11.2.1 State Water Quality Standards and Federal Toxic Effluent 
Standards 

The proposed fill of the Lincoln Avenue Ditch will not cause or contribute to violations 
of any applicable State or Tribal water quality standards (Puyallup Tribe of Indians 
1992). Neither will it violate any applicable Federal toxic efftuent standard or 
prohibition. 

11.2.2 Threatened and Endangered Species 

The preferred CERCLA cleanup alternative and associated development option will 
not jeopardize the continued existence of species listed as endangered or threatened 
under the Endangered Species Act of 1973 or result in the likelihood of the destruction 
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or adverse modification of a habitat which is determined to be a critical habitat. 

11.2.3 Marine Sanctuaries 

The proposed Lincoln Avenue Ditch fill will not violate any requirement imposed by the 
Secretary of Commerce to protect any marine sanctuary designated under the Marine 
Protection, Research, and Sanctuaries Act of 1972. 

11.3 Potential for Significant Degradation of Water as a Result of the 
Discharge of Polluted Material 

The fill proposed for the purpose of CERCLA cleanup and commercial development at 
the Blair Waterway Property will not cause or contribute to significant degradation of 
the waters of the United States. Fill material will not be discharged until the culvert 
connecting the Ditch to the Waterway has been plugged. Material to be discharged 
will be a clean sand and gravel mixture, free of organic material, debris and other 
deleterious matter. Imported granular fill will contain a maximum of five percent by dry 
weight particles passing the No. 200 U. S. Standard sieve size. Material containing 
debris, wood, plant matter, or other similar organic materials will not be placed as 
backfill. 

11.4 Steps to Minimize Potential Adverse Impacts on the Aquatic 
Ecosystem 

Under the proposed alternative, Lincoln Ditch will be filled to grade. The proposed 
discharge into Lincoln Ditch is necessary for two reasons: to isolate the contaminated 
sediment in the Ditch from human contact and from exposure to the environment, and 
to fill the Ditch for site development considerations. Minimization of discharge cannot 
be accomplished through disposal at an alternative site since available development 
area for this type of commercial activity is very limited (Du Bey 1993; Perry 1993; 
Vickerman, Zachary & Miller 1991). 

Sections 9.1 through 9.8 identify the proposed appropriate and practicable steps 
which will be taken to minimize the potential adverse impacts resulting from the fill of 
Lincoln Ditch. Discharge activities will be conftned in order to minimize impacts to the 
downstream aquatic ecosystem as much as possible. Development of the Blair 
Waterway Property will provide for the containment of contaminated sediments. This 
will provide a positive impact by permanently reducing the volume, toxicity and 
mobility of hazardous substances (Du Bey 1993; Landau Associates, Inc. 1992b). 
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88 -44RWC/E000000 

CORPORATE 

XYZ, INC., a corporation organized and existing xmder the laws of the 
State of 

record owner(s) of the premises hereinafter descriied, for a valuable consideration frora the City of Tacoma, do(es) grant unto 
the said City, its successors and assigns, the right and privilege to C O n s t r U C t a n d m a i n t a i n p o l e s , 

anchors, transformers and guy, service and distribution wires 

in, under, ovet, along and across the following real property situate and being in the County of Pierce and State of Washington, 
described as follows, to-wit: ( s e e a t t a c h e d ) 

together with the right to trim and keep trimmed all danger trees located 
upon the tract of land cibove described. 
It is agreed that the grantor and its successors shall not construct any permanent structures within the easeinent area and sball 

at all times ptovide adequate access to the City staff and its contractors, to change, repedr, renew, or remove said equipment. 

, IN HiTNESs WHEREOF, Said Company has caused its corporate name and seal to be 
'; hereunto subscribed and affixed and these presents to be executed by its 
officers thereunto duly authorized, 
this day of , 19 . 

i XYZ, INC. 

s 

State of HcishiDgton ) . 
)ss. 

County of Pierce ) 
I certify that I know or have satisfactory evidence that 

signed this instrument 

on oath stated that (he/she/they) (was/were) authorized to execute the 
instrument and acknowledged it as the ^ 

(type of authority) 
of XYZ, INC. to be 

(name of party on behalf of whom instrument was executed) 
the free and voluntary act of such party for the uses.and purposes mentioned in the instrument. 

S-T-R NE 35-21-3E Hap Ho. 
Date ; '__ 

Reviewed: 

Engineer Notary Public in and for the State of Washington 
residing in ^ 

Form. Approved: Hy appointment expires 

Assistant City Attomey 

Accepted by Director of Utilities 

Date _ 
(3/90) 



88-44RWC/E000000 

A strip of land 50 feet in width; 25 feet on each side of the centerline 
described as follows: 

(Insert legal description here.) 

I 
I 
I 
I 
I 

I 
I 
I 

Approved: Approved: 

Legal Signature Grantor Signature 
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PUYALLUP INDIAN LAND 
SETTLEMENT AGREEMENT 

AUGUST 1988 

''h 



MEMORANDUM OF AGREEMENT BETWEEN THE PORT OF TACOMA AND 
THE CITY OF TACOMA FOR SHARING COSTS FOR RELOCATING UTILITIES 

AT BLAIR WATERWAY AND OTHER OBLIGATIONS TO IMPLEMENT THE 
SETTLEMENT AGREEMENT WITH THE PUYALLUP INDIAN TRIBE 

DATED AUGUST 27, 1988 

Whereas, the Port of Tacoina ("Port") and City of Tacoma 
General Government and Department of Public Utilities ("City") 
are parties to the Agreement between the Puyallup Tribe of 
Indians, local governments in Pierce County, the State of 
Washington, the United States of America and certain private 
property owners dated August 27, 1988 (the "Settlement 
Agreement"), and 

Whereas, prior to the effective date of the Settlement 
Agreement it became apparent that the City's Sanitary Sewer 
Crossing and Water Transmission Main crossings for Blair Waterway 
would conflict with the Puyallup Tribe of Indians ("Tribe") 
proposed pier and dock structure, and the use of the Blair 
Waterway Property as contemplated in the Settlement Agreement, 
and 

Whereas, the Port, City and Tribe will be parties to a 
Supplemental Agreement to the Settlement Agreement (hereinafter 
called "SA") which will provide for certain specified obligations 
by the parties thereto, pertaining to relocating these mentioned 
utilities and dredging, and which SA is contemporaneous to this 
Memorandum of Agreement ("Memorandum") and incorporated herein, 
and the purpose of this Memorandum is to further outline the cost 
sharing and other obligations between the Port and City including 
transfer of City Belt Line property and easement for the City 
Light Division; 

NOW, THEREFORE, IT IS HEREBY AGREED AS FOLLOWS: 

A. CITY TRANSMISSION MAIN RELOCATION 

1. The City Department of Public Utilities (Water Division) 
shall relocate its 3 6-inch Lincoln Avenue (Vacated)-Blair 
Waterway Transmission Main in accordance with the terms and 
conditions in SA, and as further set forth herein. 

2. The City shall construct the project substantially in 
accordance with Exhibit A. All obligations of the Port pursuant 
to this Memorandum are conditioned on the project scope as 
defined in Exhibit A unless a change in project scope is agreed 
to in writing by the Port. 

3. The cost estimate for the 36-inch transmission main 
relocation is set forth on Exhibit A. Except to the extent that 
the Tribe reimburses the City and Port for the said water main's 
relocation (as set forth in Section D herein), it is agreed that 
the City and Port shall share all of the relocation costs 
equally.^ The estimated cost for the City (Water Division) and 
Port for the water transmission main relocation will be 
approximately $950,000 each. 



(a) The said cost estimate for the water main relocation » 
(Exhibit A) makes a number of assumptions pertaining to the cost 1 
of this relocation. In the event that the cost of this subject 
relocation exceeds or is below the cost estimate due to the 
mentioned assumptions or any other problems, the Port and City 1 
agree to share the additional costs equally. i 

(b) The City shall keep detailed cost accounting records • 
for all costs related to this work, including the City's own | 
staff time. ^he"^Ci^"^wili3:only>rinvoice-<to^::thegPort-gats-yactlfai 
e dS t-==f or'=th i s^swor k.-:5pl"US-»Ef if t e fefp^rceht "̂ ( 1 s T j ' ^ i ' o r ' "o veth'fe a d •'ania _ 
adminis't?St'i^'e'*^e3!5ens^S'»when=<2ity-^^mployeeatime*is'''»ifiS7^ I 

(c) The Port shall pay its said share of the cost within 
30 days of being invoiced by the City for such costs. Failure to B 
pay the invoiced amount within 3 0 days of the date the invoice § 
is mailed shall obligate the Port to pay interest at 1% per month 
on the unpaid balance. Exhibit D (which by this reference is ^ 
incorporated herein) further outlines the division of costs . I 
between the parties. • 

(d) The City agrees that the construction and materials 
standards related to the 3 6-inch water main relocation costs that 
will be invoiced to the Port shall not exceed those construction 
or materials standards that are presently used by the City Water 
Division. The City's records and/or proposed construction plans 
and specifications pertaining to this project will be available 
for review by the Port. 

4., The Port agrees to grant to the City appropriate right-
of-way easements to accommodate the City's said water trans
mission main relocation (as set forth on Exhibit A ) . The City's 
construction plans and specifications for the portion of the line 
on.Port property must be reviewed and approved by the Port's 
Chief Engineer prior to construction. The Port will respond with 
any comments within 10 working days. Except as set forth herein, 
the form of the to-be-granted easement shall be substantially 
similar to the easement attached as Exhibit B (recorded under fee 
number 2087273). The Port agrees that it will hot construct any 
permanent structures within either the twenty (20) foot wide 
easement area or the two contiguous and parallel fifteen (15) 
foot wide temporary construction easement areas for this 
relocated main. In the event a permanent structure is 
constructed within the temporary construction easement area, the 
City may charge and the Port shall pay for all additional costs 
to the City arising from the encumbrance including reimbursement 
of the cost to repair or replace the damaged structure and delays 
or extra costs for construction or maintenance. 

5. After relocation and notice from the City Water 
Division, the Port shall become the owner of the abandoned 
existing 3 6-inch water main that is within the Blair Waterway 
from the pierhead line on the northerly side to the end of 
the southerly abandoned end at the southerly pierhead line. 

B. CITY SANITARY SEWER RELOCATION 

1. The City (Public Works Department Sewer Utility) shall 
relocate by installing deeper, the existing Lincoln Avenue 

I 
I 



I 

, . .Liijii . , .^J:bJj.:i , iLiiii '!;i). . : , i i i , i ; i i:;iJ.^ 

3. The cost for the relocated Blair Waterway Sanitary 
Sewer crossing is set forth on Exhibit C. Except to the extent 
that the Tribe reimburses the City and Port for the sewer line 
relocation, it is agreed that the City and Port shall share in 
all of the sanitary sewer line relocation cost on the following 
basis: •G-ity3E7̂ ..T7F%»,-î grts2;2:.T22.|;. The invoicing and payment 
for the sanitary sewer line relocation shall be substantially 
the same as set forth in Section A.3 above. Exhibit D further 
outlines the division of costs between the parties-

4. If the relocation of the sanitary sewer line can be 
accomplished in close proximity to the proposed dredging for the 
Blair Waterway, the Port or its contractor shall (at the option 
and request of the City) both dredge the trench in the Waterway 
for the deepened line and also cover the newly installed line in 
the Water with six-feet of appropriate cover materials. The cost 
of such work shall be proportionately shared in accordance with 
the sharing provisions herein. 

. : I - ~. • ' • '• 

C. l.̂ -TRIBE/.SJUTiLiTY'rRELOCATION̂ ^̂  

anticipates ithe jr.eimbursement^off.certain%:ostslgfxom^Q^ 
However, until the Tribe fully reimburses or pays certaln''''monies 
as further explained, the City and Port agree to fund the Tribe's 
share of the relocation costs. The Tribe's share of the 
relocation costs is: 

Water Line Relocation = $800,000* 
sS.hr€arp5-^r.^Ti^^"fl5c^^^^^ 
* As adjusted by Index. - - ^ - ^ - w 
2. The initial payment by the Tribe of $4 50,000 shall be to 

the City at the time the Tribe develops Blair Waterway property 
(as set forth in SA). The City Water Division shall receive 
$4 00,000 of this amount and the City Sewer Utility shall receive 
$50,000. Said amounts will be increased to reflect adjustment 
pursuant to the agreed index and interest pursuant to SA. 

3. The Port agrees to reimburse the City for an additional 
$450,000 (plus indexing and interest adjustments) for the Tribe's 
share of the City's utility relocation costs, which will be 
invoiced and paid in accordance with A.3 herein during project 
construction. 

equally all of the water transmission main relocation-costsTand 



proport 
for the 

ionately (e.g., •;.77 .78% "City and •222p22% E.l'ort? respectively) 
sanitary sewer line relocation^costs). 

D. CITY BELT LINE PROPERTY TRANSFER TO PORT WHICH WILL BE 
TRANSFERRED BY THE PORT TO THE TRIBE 

1. The City is transferring by deed the City Belt Line 
parcel of land (approximately 0.66 acre) which is described on 
Exhibit E, which by this reference is incorporated herein. 

2- All environmental cleanup activities on the subject 
parcel shall be conducted by the Port at the Port's sole expense, 

E. EASEMENTS TO BE RESERVED IN PORT'S DEEDS TO TRIBE AND 
EASEMENTS TO BE GRANTED TO CITY BY THE PORT 

1. The City will be providing the Port with numerous 
reservations of easement that the Port agrees to insert in the 
appropriate deeds that the Port will be granting to the U. S. 
Bureau of Indian Affairs in Trust for the Puyallup Indian Tribe. 
The Port agrees that before delivery of the deed, the City will 
have the right to review each deed to verify that the appropriate 
reservation of easement has been included (Exhibit F). 

2. In order to implement the Settlement Agreement, within 
60 days of the effective date of this Memorandum, the Port shall 
grant the City Light Division an easement to allow rerouting 
certain transmission lines along Alexander Avenue, which 
relocation is necessary due to the removal of the towers in the 
Lincoln Avenue Street Vacated area. The Port agrees to provide 
the necessary.easement to the City Light Division at no cost to 
the City. 

I 

I 3. The City hereby assigns over to the Port any and all 
causes of action which it may have against others for pollution, 
contamination or environmental harm done to said property or for S 
contribution and indemnity of liability accruing under federal H 
or state cleanup statutes, including, but not limited to, the 
Comprehensive Environmental Response, Compensation, and Liability M 
Act of 1980 (CERCLA) and the State Model Toxics Control Act or • 
successor statutes. 

4. The City shall reimburse the Port for all cleanup costs 
incurred by the Port as a result of the City's operations. 

5. In consideration of the assignment to the Port of causes 
of action based on contribution or indemnity for liability 
arising out of federal or state cleanup statutes, the Port agrees 
that the City shall have no liability to the Port for cleanup 
costs resulting solely from the City's status as a former 
landowner. 

I 
I 

I 6. The Port agrees that, if the City is the subject of 
claims or legal actions by third parties, it will reassign back 
to the City such causes of action as are herein specified, except 
that this paragraph does not apply to cleanup liability arising M 
from Belt Line operations, or wastes disposed of by the City or • 
generated as a result of City operations. 

I 
I 



(a) This easement will follow the generally described 
route: from Northeast Substation southerly and parallel to 
Alexander Avenue, on the east side of Alexander over (Port) 
leased property to a point about 250 feet northerly of East-West 
Road, then southerly to the westerly side of Alexander Avenue and 
crossing the northwesterly corner of a triangular shaped parcel 
on the northwest corner of Alexander and East-West Road. 

(b) The form of the easement shall be substantially 
similar to the easements held by the City Light Division for 
its 115 kV transmission lines (50 foot width) , a copy of which 
form is attached and by this reference is incorporated herein 
as Exhibit G. 

F'. EFFECTIVE DATE 

The effective date of this Memorandum shall be the effective 
date of the Settlement Agreement. 

Approved and Agreed: 

PORT OF Tl 

By: 
Ned Shera 
Commissioner 

Approved.and Agreed: 

CITY OF TACOl 

By: 

Dated: ^ ^ 

Ray E 
City 

^ ^ Dated: 

By: 

;. jdorpuz, J T / . 
Manager 

fE. E. Coates 
Director of Utilities 

Dated: 

I APPROVED AS TO FORM: 

Chief Assistant City Attorney 
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EXHIBIT A TACOMA CITY WATER 

; PROPOSED 36" TRANSMISSION MAIN TO REPLACE 
LINCOLN AVENUE CROSSING OF BLAIR WATERWAY 

'~̂  (Location Sketch Attached) 
Revised February 20, 1990 

COST ESTIMATE 

A. Direct Construction Cost 
(Per attached estimate) 

I 
$2,360,820 i 

B. Engineering, Surveying & Inspection 6 7% $ 165,000 

C. Bond/Financing Costs € 8% S 189.000 

TOTAL $2,714,820 

I 
I 

In the event that following cost assumptions do not prove 
correct, which results in increased costs, such increased .B 
costs shall be paid by the Port, Tribe or others and not - • 
the City Water Division. 

ASSUMPTIONS: B 

1. No right-of-way costs. m 

2. No soil or water contamination requiring special 
treatment. 

3. Normal permitting process. 

4. No cost for disruption of operations by Port tenants. 

5. Pipe buried 5' in existing Port parking yard and 
roadways to account for future container storage 
loadings. 

6. Garbage encountered in Marshall Avenue can go to 
County dump. 

7. Suitable excess trench and roadway material is 
disposed of locally. 

8. Railroad tracks can be temporarily removed, not 
requiring drilled casings. 

9. No wetlands are involved. 

10, Pierce County cooperation on Marshall Avenue 
construction permits and location of pipeline. 

11. Leave the abandoned pipe in place and it will become 
property of Port in waterway and Tribe in Lincoln 
Avenue vacated. 

I 
I 
I 
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F.YWTRIT C 

BLAIR WATERWAY ST^ITARY SEWER CROSSING 

To accomodate the dredging of the Blair Waterway the existing 
sanitary sewer pressure line crossing the Waterway will be replaced 
with a polyethylene pipe. The existing line would stay in service 
while the new line is constructed. At the end of the project the 
newly constructed pipe would be connected to the existing gravity 
sewer on the south side of the Waterway and to the pump station on 
the north side. 

It is assumed that the new pipe will be laid with ̂ .jKgEeet̂ pf ipqyerj 
aiLon'Slthe^bottoniiandisides.TOfaTtheTWaterway. The newly dredged side 
slope of the Waterway xs assumed to be 2:1. 

Mobilization 

16" Dia Polyethylene Pipe, 
Class 57 

Installation 

Manhole, Special 

Ductile Iron Pipe 16" Dia 
Class 52 

Dredging 

Trench Excavatipn • 

Haul & Waste Mat'l 

Backfill 

Shoring & Cribbing 

Connect to Existing 
Pressure Line 

Pneumatic Checic Valves, 
Installed, 16" Dia 

Lump Sum 

8 00 LF 

5 Day 

1 Only 

570 LF 

6,400 CY 

1,368 CY 

7,768 CY 

6,648 CY 

4,560 SF 

2 Only 

2 Only 

$ 

$ 

. $ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

^ 

Mi 

15,000 

30 

4,000 

5,000 

30 

10 

8 

10 

20 

0.50 

4,000 

8,500 

b 

sc 30% 

Total 

Ta 

GRAND 

X 7.8% 

TOTAL 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

15,000 

24,000 

20,000 

5,000 

17,100 

64,000 

10,944 

77,680 

$132,960 

$ 

$ 

$ 

2,280 

8,000 

17,000 

$383,964 

S118.189 

$512,153 

i_ 39.948 

$552,101 
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Outline of 
Tr ibe /Ci ty /Por t Obligat ions 

for Bla i r Improvements 

2 / 2 8 / 9 0 

A. pSfiwer? 

Estimated Cost $552, 000 

Cost Allocation: 

Port on behalf of Tribe 
(Port to be compensated 
pursuant to Port/Tribe 
Blair Payment Agreement 

Total Port/City responsibility 

Port 

- 100 ,000 . 

4 5 2 , 0 0 0 

100,434 1772 2v22 IT 

351,566 l i g l m e S 

NOTE 

~ia t^sucK^SHd iFionai"' 
.SrribeJ4S fcontr iDution? 

B. Water 

Estimated Cost . $2 , 714 , 820 , 

Cost Allocation: 

Port on behalf of Tribe 
(Port to be compensated 
pursuant to Port/Tribe 
Blair Payment Agreement) 

Tribe's Development Payment 

- 350,000 ^ 

- 450,000 ^ 

I 
I 
I 

Total Port/City Responsibility 1,914,820 

Port 

City 

957,410 

957,410 

(50%) 

(50%) 

NOTE: Project cost increases will be shared by Port and City in 
proportion to the percentages above, after such additional 
costs are offset by indexing of Tribe's contribution. 



EXHIBIT E 

88-44RWC/D5413 

WARRANTY DEED 

The Grantor, CITY OF TACOMA, a municipal corporation, for and on behalf of 
its Department of Public Utilities, for and in consideration of settlement of 
certain land claims in the agreement dated August 27, 1988, between the 
Puyallup Tribe of Indians, local governments in Pierce County, the State of 
Washington, the United States of America, and certain private property owners, 
conveys and warrants to the PORT OF TACOMA, a duly organized Port District of 
Pierce County, Washington, as Grantee, the following described property 
situated in Pierce County, State of Washington, including any interest therein 
which Grantor may hereinafter acquire, to wit: 

Beginning at a point on the westerly line of Alexander Avenue in the City 
of Tacoma, Washington, said point being 480 feet northwesterly from point 
of intersection of said westerly line of Alexander Avenue, extended 
southerly with the northerly line of Lincoln Avenue extended easterly; 
thence southwesterly on a curve having a radius of 480 feet through an 
angle of 90 degrees to point of tangent with the northerly line of Lincoln 
Avenue; thence easterly to the beginning of curve designating the westerly 
line of Alexander Avenue; thence along said westerly line to Point of 
Beginning. 

Situate in the County of Pierce, State of Washington. 

Containing approximately 0.92 acres, more or less. 

IN WITNESS WHEREOF, said corporation has caused this instrument to be 
\ executed by its proper officers and its corporate seal to be hereunto affixed 

this day of . 19 . 

!̂ CITY OF TACOMA 

By. 
Mayor 

Attest: 

City Clerk 

Authorized by City Council Ordinance No. 24269. adopted Januarv 10. 1989. and 

by Public Utility Board Resolution No. U-8177. adopted December 20. 1988. 



88-44RWC/D6413 

STATE OF WASHINGTON) 

COUNTY OF PIERCE ) 
) SS 

On this day of .. 19 , before me personally appeared 

Karen L. R. Vialle, to me known to be the Mayor of the City of Tacoma, the 

municipal corporation that executed the within and foregoing instrument, and 

acknowledged said instrument to be the free and voluntary act and deed of the 

City of Tacoma, for the uses and purposes herein mentioned, and on. oath stated 

that she was authorized to execute said instrument and that the seaV affixed is 

the corporate seal of the City of Tacoma. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 

official seal the day and year first above written. 

Approved: 

Engineer 

Approved as to Form and Legality: 

Notary Public in and for the 
State of Washington 
Residing at Tacoma 
My commission expires 

I 

11 

Assistant City Attorney 

Approved: 

Belt Line Di:vision Superintendent 

Accepted: 

Dlrector of Uti11ti es ~ 

Dated 

(CITYACKU 3/90) 



EXHIBIT F 
J 

UTILITY CORRIDOR ON THE BLAIR WATERWAY PTO^CEL 

Reserving to the CITY OF TACOMA a forty (4 0) foot 
non-exclusive right-of-way easement for the purpose of 
exercising the perpetual right and privilege of constructing, 
reconstructing, maintaining and operating City utilities within 
the Utility Corridor under a strip of land described below, 
together with a construction easement which allows the right to 
enter upon the property, contiguous to the below described 
parcel, from time to time, with reasonable care for inspecting, 
repairing, altering, modifying, replacing, or removing the 
City's utilities under a parcel of land situate in the County of 
Pierce, State of Washington, to-wit: 

A strip, of land 40.00 feet in width in the Southeast 
Quarter of the Northwest Quarter of Section 35, Township 21 
North, Range 3 East of the Willamette Meridian, Pierce 
County, Washington, lying 20.00 feet on each side of the 
following described line: 

Commencing at the intersection of the Southeast 
right-of-way line of Lincoln Avenue, as vacated by 
City of Tacoma Ordinance Number 21508, and the 
Southwest right-of-way line of Alexander Avenue; 
thence Northwesterly along said Southwest right-of-way 
line of Alexander Avenue, North 45*53'14" West, 80.00 
feet; thence continuing along said right-of-way line. 
North 45'53'23" West 50.00 feet to the TRUE POINT OF 
BEGINNING of said described line; thence Southwesterly 
and parallel with said Southeast ̂ right-of-way line of 
Lincoln Avenue, South 44'06'53" West 605.00 feet to 
the END OF SAID DESCRIBED LINE. 

The sidelines of said strip of land shall be shortened 
or lengthened as required to terminate on the 
Southwesterly right-of-way line of Alexander Avenue. 

Further, permission is granted to enter upon and utilize 
for the purposes mentioned above, access to property "as 
reasonably needed" contiguous to and adjoining the above 
right-of-way within the temporary construction easement. The 
permission for the use of said additional "as reasonably needed" 
area shall extend only for such period of time as is necessary 
for replacing, installing, or repairing said utilities and 
appurtenances. The City shall cooperate with owner in scheduling 
access to such property unless an emergency exists in which case 
the City may immediately access said property without notifying 
owner. 
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It is further agreed that no permanent building structures 
will be constructed on or across this forty (40) foot permanent 
easement provided however, that pile supported pier/wharf, 
railroads, material handling, conveyor systems, utility lines or 
similar uses shall be allowed and shall not be deemed permanent 
structures within the meaning of this easement." Owner, without 
any charge or costs imposed by the City, may construct piling 
and pier structures within the city's easement. Owner will use 
extra care to assure that no damage comes of constructing within 
the city's easement. Owner will use water jets or similar^ 
technology to drive piling or pier supports within or adjacent 
to the City's" easement. Owner's herein permitted uses within 
the right-of-way shall not unreasonably compromise or limit the 
uses of the easement, by the City, intended hereunder or 
substantially increase the costs of maintenance, repair or 
replacement of the City's utilities. 

This easement is subject to the following conditions: 

1. In the event of permanent abandonment of the easement 
use for a period of five or more consecutive years by 
the City or City's successor, then this easement shall 
be of no force or effect. 

I 
I 

2. The City of Tacoma shall, at its sole expense, restore, 
repair and reconstruct the surface and improvements 
within said easement and adjacent areas if the same is B 
damaged or removed for repairs or modifications to the " 
City's utilities. 

3. During any maintenance, repair or construction, the g 
City of Tacoma specifically agrees to work under and 
not damage any pile supported pier/wharf, railroads, ^ 
material handling, conveyor systems and utility lines. I 
'i'??Balfn:?na5sP25r2repal!cl5in9§'f^ 
^eaisible;* then the City of Tacoma may request o^smer's 
permission to remove railroads, material handling, or 
conveyor system cievices on terms acceptable to owner or 
^^® Si^^^iijfeabandgg^aJ^^^L^^^Segiand, at the 
City^s sole expense, will reconstruct new utility 
lines, and the ownfer, in the event of abandonment, 
shall grant at no cost to the City a new easement under 
its property at a location mutually agreeable and the 
City will reconstruct a new line by boring under such 
existing permanent improvements and such new line shall •* 
be at an appropriate depth to meet existing or planned 
dredging standards for navigation and berthing within S 
the Blair Waterway. ^ 

Page 2 
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4. The City of Tacoma agrees that to the extent of its 
negligence, it will save harmless the property owner 
and owner's successors in interest from all claims, 
suits, actions, liability, loss and damages resulting 
from the construction, operation, maintenance, repair 
or reconstruction of the City's utility and related 
facilities within the easement area. Provided, 
however, this indemnification is not applicable to any 
permanent building structures installed by property 
owner and/or owner's successors in interest within the 
easement area. 

5. Owner specifically reserves the right to request and 
require the City to relocate its utility facilities 
within a mutually agreed reasonable period of time to 
other locations under owner's property. OwriSt.̂ Swi"i"-lispaŷ  
S'll^costsra'ssoafated'?irith7the-^relocatXojrj5^ 
Utlllty2faclla^lesllinaeF7rthis-:ipXt^^ "̂  

This easement replaces, supercedes and releases portions of 
CITY OF TACOMA easements lying in Lincoln Avenue vacated from 
the Southwesterly line of Alexander Avenue to a point 167 feet 
Northeasterly of the Northeasterly Pierhead line of Blair 
Waterway, reserved and recorded in the office of the Pierce 
County Auditor under Auditor Fee No. 2864315 (Ordinance No. 
21508) to be effective the same time as this herein deed becomes 
effective. 

ALSO, 
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BLAIR WATERWAY STORM SEWER EASEMENT 

Reserving to the CITY OF TACOMA, Department of Public Works, 
Sewer Utility Division, a fifteen (15') foot wide non-exclusive 
right-of-way easement for the purpose of exercising the 
perpetual right and privilege of constructing, installing, 
repairing, inspecting and maintaining a storm sewer and outfall 
line under the entire area described below, together with a 
construction easement which allows the right to enter upon the 1 
property, contiguous to the below described parcel, from time to 
time, with reasonable care for inspecting, repairing, altering, 
modifying, replacing, or removing said storm sewer and outfall 
line under a parcel of land situate in the County of Pierce, 
State of Washington, to-wit: 

A strip of land 15.00 feet in width in the Southeast Quarter 
of the Northwest Quarter of Section 35, Township 21 North, 
Range 3 East, of the Willamette Meridian, Pierce County, 
Washington, lying 7.50 feet on each side of the following 
described line: 

-.a 
Commencing at the intersection of the Southeast H 
right-of-way line of Lincoln Avenue, as vacated by City • 
of Tacoma Ordinance Number 21508, and the Southwest ^ ^ 
right-of-way line of Alexander Avenue; thence 
Northwesterly along said Southwest right-of-way line of 
Alexander Avenue, North 45'53'14" West, 80.00 feet; 
thence continuing along said right-of-way line. North 
45*53'23" West 50.00 feet; thence Southwesterly and -..i 
parallel with said Southeast right-of:^ay._line of 
Lincoln Avenue, South 44'06'53" Wes€^02.5b feet; r̂ . 
thence South 45*53 ̂ 23" East 12.50 feet-to-_the TRUE ij 
POINT OF BEGINNING of said described line; thence 
Southwesterly and parallel with said Southeast ,̂  
right-of-way line of Lincoln Avenue, South 44*06'53" •I 
West 67.50 feet to the Northeasterly Bulkhead line of ^ 
Blair Waterway;^thence continuing Southwesterly and 
parallel with said Southeast rights-of-way line of M 
Lincoln Avenue, South 44*06'53" West 100.00 feet to the ^ 
Northeasterly Pierhead line of Blair Waterway and the 
END OF SAID DESCRIBED LINE. ri I 
The sidelines of said strip of land shall be shortened 
or lengthened as required to terminate on the ^̂  
Northeasterly Pierhead line of the Blair Waterway. ' \ 

Further, permission is granted to enter upon and utilize for 
the purposes mentioned above, access to property "as reasonably || 
needed" contiguous to and adjoining the above right-of-way as 
the temporary construction easement areas. The peirmission for 
the use of said additional "as reasonably needed" area shall 
extend only for such period of time as is necessary for 
replacing, installing, or repairing said storm sewer and 
appurtenances. The City shall cooperate with owner in 
scheduling access to such property unless an emergency exists in ? 
which case the City may immediately access said property without J 
notifying owner. 
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It is further agreed that no permanent building structures 
will be constructed on or across this fifteen (15') foot 
permanent easement provided however, that pile supported 
pier/wharf, railroads, material handling, conveyor systems, 
utility lines or similar said uses located above, shall be 
allowed and shall not be deemed permanent structures within the 
meaning of this easement. Owner, without any^charge or costs 
imposed by the City, may construct piling and pier structures 
within or above the City's easement. Owner will use extra care 
to assure that no damage results from constructing within the 
City's easement. Owner will use water jets or similar 
technology to drive piling or pier supports within or adjacent 
to the City's easement. 

Owner's herein permitted uses within the right-of-way shall 
not unreasonably compromise or limit the uses of the easement, 
by the City, intended hereunder or substantially increase the 
costs of maintenance, repair or replacement of the City's 
utilities. 

This easement is subject to the following conditions: 

1. In the event of permanent abandonment of the easement 
use for a period of five or more consecutive years by 
the city or City's successor, then this easement shall 
be of no force or effect. 

2. The City of Tacoma shall, at its sole expense, restore, 
repair and reconstruct the surface and improvements 
within said easement and adjacent areas if the same is 
damaged or removed for repairs or modifications to the 
City's sewer line. 

3. Daring any maintenance, repair or construction, the 
City of Tacoma specifically agrees to work under and 
not damage any pile supported pier/wharf, railroads, 
material handling, conveyor systems and utility lines. 
llf maintenance or repair under these limitations is not 
•feasible, then the City of Tacoma may request owner's 
ipermission to remove railroads, material handling, or 
[conveyor system devises on terms acceptable to owner or 
Ithe City shall abandon said sewer line and, at the 
sCity's sole expense, will reconstruct a new sewer line, 
fend the owner, in the event of abandonment, shall grant 
fat no cost to the City a new easement under its 
(property at a location mutually agreeable and the City 
will reconstruct a new line by boring under such 
existing permanent improvements and such new line shall 
be at an appropriate depth to meet existing or planned 
dredging standards for navigation and berthing within 
the Blair Waterway as provided to the City by the 
owner. 
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4. The City of Tacoma agrees that to the extent of its 
negligence, it will save harmless the property owner 
and owner's successors in interest from all claims, 
suits, actions, liability, loss and damages resulting 
from the construction, operation, maintenance, repair 
or reconstruction of the City's utility and related 
facilities within the easement area. Provided, 
however, this indemnification is not applicable to any 
permanent building structures installed by property 
owner and/or owner's successors in interest within the 
easement area. 

5. Owner specifically reserves the right to request and 
require the City to relocate its utility facilities 
within a mutually agreed reasonable period of time to 
other locations under owner's property. Ovjrferswi-̂ jgpaya 
aiaTEosrs<:'a'ssocî t-6l35?wit:h-3thfeSreiocationfflbfa!̂ i£ĵ  
uEiTLTtyrSfacTllL'ei'ê  under this'paragraph. 

This easement replaces, supercedes and releases a portion of 
those CITY OF TACOMA easements lying in Lincoln Avenue vacated 
from the Northeasterly Pierhead line of Blair Waterway, thence 
northeasterly 167 feet, reserved and recorded in the office of 
the Pierce County Auditor under Auditor Fee No. 2864315 
(Ordinance No. 21508) to be effective the same time as this 
herein deed becomes effective. 

ALSO, 

I 
I 
e 
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BLAIR WATERWAY POWERLINE EASEMENT 

Reserving to the City of Tacoma Department of Public 
Utilities, Light Division, a ten (10') foot wide non-exclusive 
right-of-way easement, for the purpose of exercising the 
perpetual right and privilege of constructing, installing, 
repairing, inspecting and maintaining its lines of electric 
transmission, distribution and/or communication under the entire 
area described below, together with a construction easement 
which allows the right to enter upon, over, along and contiguous 
to the property herein described below, from time to time, with 
reasonable care for inspecting, repairing, altering, modifying, 
replacing, or removing said line under a parcel of land situate 
in the County of Pierce, State of Washington, to-wit: 

A strip of land 10.00 feet in width in the Southeast Quarter 
of the Northwest Quarter of Section 35, Township 21 North, 
Range 3 East of the Willamette Meridian, Pierce County, 
Washington, lying 5.00 feet on each side of the following 
described line: 

Commencing at the intersection of the Southeast 
right-of-way line of Lincoln Avenue, as vacated by City 
of Tacoma Ordinance Number 21508, and the Southwest 
right-of-way line of Alexander Avenue; thence 
Northwesterly along said Southwest right-of-way line of 
Alexander Avenue, North 45*53'14" West, 80.00 feet; 
thence continuing along said right-of-way line. North 
45*53'23" West 50.00 feet; thence Southwesterly and 
parallel with said Southeast right-of-way line of 
Lincoln Avenue, South 44*06'53" West 602.50 feet to the 
TRUE POINT OF BEGINNING of said described line; thence 
continuing parallel with said right-of-way line, South 
44*06'53" West 67.50 feet to the Northeasterly Bulkhead 
line of Blair Waterway; thence continuing parallel with 
said right-of-way line. South 44*06'53" West 100.00 
feet to the Northeasterly Pierhead line of Blair ; 
Waterway and the END OF SAID DESCRIBED LINE. 

The sidelines of said strip of land shall be shortened 
or lengthened as required to terminate on the 
Northeasterly Pierhead line of the Blair Waterway. 

Further, permission is granted to enter upon and utilize for 
the purposes mentioned above, access to property "as reasonably 
needed," contiguous to and adjoining the above right-of-way. 
The permission for the use of said additional "as reasonably 
needed" area shall extend only for such period of time as is 
necessary for repairing, installing or replacing said line. The 
City shall cooperate with owner in scheduling access to such 
property unless an emergency exists in which case the City may 
immediately access said property without notifying owner. 
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It is further agreed that no permanent building structures 
will be constructed on or across this ten (10') foot permanent g 
easement provided however, that pile supported pier/wharf, 1 
railroads, material handling, conveyor systems, utility lines or " 
similar said uses located above, shall be allowed and shall not 
be deemed permanent structures within the meaning of this 8 
easement. Owner, without any charge or costs imposed by the H 
City, may construct piling or pier structures within or above 
the City's easement. Owner will use extra care to assure that m 
no damage results from constructing within the City's easement. 1 
Owner will use water jets or similar technology to drive piling 
or pier supports within or adjacent to the City's easement. ^ 
Owner's herein permitted uses, within the right-of-way, shall I 
not unreasonably compromise or limit the uses of the easement by » 
the City intended hereunder or substantially increase the costs 
of maintenance, repair or replacement of City's utilities. tt 

This easement is subject to the following conditions: 

1. Lack of use by the City shall not constitute an I 
abandonment, or termination of this easement. • 

2. The City,of Tacoma shall, at its sole expense, restore, 
repair and reconstruct the surface and improvements 
within said easement and adjacent areas if the same is 
damaged or removed for repairs or modifications to the 
City's line. 

I 
I 

3. During any maintenance, repair or construction, the 
City of Tacoma specifically agrees to work under and » 
not damage any pile supported pier/wharf, railroads, * 
material handling, conveyor systems and utility lines. 
If maintenance or repair under these limitations is not S 
feasible, then the City of Tacoma may request owner's p 
permission to remove railroads, material handling, or 
conveyor system devises on terms acceptable to owner or ^ 
the City shall abandon said line and, at the City's m 
sole expense, will reconstruct a new line. The owner, * 
in the event of abandonment, shall grant, at no cost to 
the City, a new easement under its property at a -m 
location mutually agreeable and the City shall • 
reconstruct said line by boring under such existing 
permanent improvements and such new line shall be at n 
appropriate depth to meet existing or planned dredging 0 
standards for navigation and berthing within the Blair 
Waterway. <Q 

4. The City of Tacoma agrees that to the extent of its ^ 
negligence, it will save harmless the property owner 
and owner's successors in interest from all claims, ^ 
suits, actions, liability, loss and damages resulting ii 
from the construction, operation, maintenance, repair 
or reconstruction of the City's utility and related r| 
facilities within the easement area. Provided, y 
however, this indemnification is not applicable to any 
permanent building structures installed by property ..j 
owner and/or owner's successors in interest within the jj 
easement area. ^ 
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5. Owner specifically reserves the right to request and 
reguire the City to relocate its utility facilities 
within a mutually agreed reasonable period of time to 
other locations under owner's property. Owner will pay 
all costs associated with the relocation of the City's 
utility under this paragraph. 

6. The City shall construct its lines of electric 
transmission distribution^ and/or communication at 
appropriate depths to meet existing or planned dredging 
standards for navigation and berthing within the Blair 
Waterway as provided in the Blair Navigation Project 
and as provided to the City by Owner prior to 
construction. 

This easement replaces, supercedes and releases portions of 
CITY OF TACOMA easements lying in Lincoln Avenue vacated from 
the Southwesterly line of Alexander Avenue to a point 167 feet 
Northeasterly of the Northeasterly Pierhead line of Blair 
Waterway, reserved and recorded in the office of the Pierce 
County Auditor under Auditor Fee No. 2864315 (Ordinance No. 
21508) to be effective the same time as this herein deed becomes 
effective. 

ALSO, 
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BLAIR WATERWAY SANITARY SEWER EASEMENT 

Reserving to the City of Tacoma Department of Public i 
Works, Sewer Utility Division, a triangular shaped and a ten * 
(10') foot wide non-exclusive right-of-way easement, for the 
purpose of exercising the perpetual right and privilege of Jj 
constructing, installing, repairing, inspecting and maintaining i 
a sanitary sewer, pump station and appurtenances in and under 
the entire area described belnw, together with a construction • 
easement which allows the right to enter upon, over and along 1 
the property, contiguous to the below described parcel, from 
time to time, with reasonable care for inspecting, repairing, ^ 
altering, modifying, replacing, or removing said sanitary sewer, I 
pump station and appurtenances under and along a parcel of land " 
situate in the County of Pierce, State of Washington, to-wit: 

A triangular parcel of land in the Southeast Quarter of '3 
the Northwest Quarter of Section 35, Township 21 North, 
Range 3 East, of the Willamette Meridian being more ^ 
particularly described as follows: • 

Commencing at the intersection of the Southeast 
right-of-way line of Lincoln Avenue, as vacated by City S 
of Tacoma Ordinance Number 21508, and the Southwest % 
right-of-way line of Alexander Avenue; thence 
Northwesterly along said Southwest right-of-way line of ' m 
Alexander Avenue, North 45*53'14" West, 4 5.00 feet to M 
the TRUE POINT OF BEGINNING; thence continuing 
Northwesterly along said right-of-way line. North 
45'53'14" West 35.00 feet; thence continuing 
Northwesterly along said right-of-way line. North *̂  
45*53'23" West: 30.00 ieet; thence Southwesterly and 
parallel with said Southeast right-of-way line of f"| 
Lincoln Avenue, South 44*06'53" West 40.00 feet; thence ^ 
Easterly to the POINT OF BEGINNING AND, 

A strip of land 10.00 feet in width in the Southeast ^ 
Quarter of the Northwest Quarter of Section 35, 
Township 21 North, Range 3 East, of the Willamette B 
Meridian, Pierce County, Washington, lying 5.00 feet on H 
each side of the following described line: 

J 

r l 
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Commencing at the intersection of the Southeast 
right-of-way line of Lincoln Avenue as vacated by City 
of Tacoma Ordinance Number 21508, and the Southwest 
right-of-way line of Alexander Avenue; thence 
Nor-thwesterly along said Southwest right-of-way line of 
Alexander Avenue, North 45'53'14" West, 80.00 feet; 
thence continuing along said right-of-way line, North 
45*53'23" West 50.00 feet; thence Southwesterly and 
parallel with said Southeast right-of-way line of 
Lincoln Avenue, South 44*06'53" West 602.50 feet; 
thence North 45'53'23" West 10.00 feet to the TRUE 
POINT OF BEGINNING of said described line; thence 
Southwesterly and parallel with said Southeast 
right-of-way line of Lincoln Avenue, South 44*06'53" 
West 67.50 feet to the Northeasterly Bulkhead line of 
the Blair Waterway; thence continuing Southwesterly and 
parallel with said Southeast right-of-way line of 
Lincoln Avenue, South 44"06'53" West 100.00 feet to the 
Northeasterly Pierhead line of Blair Waterway and the 
END OF SAID DESCRIBED LINE. 

The sidelines of said strip of land shall be shortened or 
lengthened as required to terminate on the Northeasterly 
pierhead line of the Blair Waterway. 

Further, permission is granted to enter upon and utilize for 
the purposes mentioned above, access to property "as reasonably 
needed", contiguous to and adjoining the above right-of-way. 
The permission for the use of said additional "as reasonably 
needed" area shall extend only for such period of time as is 
necessary for installing, repairing or replacing said sanitary 
sewer, pump station and appurtenances. The City shall cooperate 
with owner in scheduling access to such property unless an 
emergency exists in which case the City may immediately access 
said property without notifying owner. 

j It is further agreed that no permanent building structures 
j. will be constructed on or across this ten (10') foot permanent 

easement provided however, that pile supported pier/wharf, 
railroads, material handling, conveyor systems, utility lines or 
similar said uses located above, shall be allowed and shall not 
be deemed permanent structures within the meaning of this 
easement. Owner, without any charge or costs imposed by the 
City, may construct piling or pier structures within or above 
the City's easement. Owner will use extra care to assure that 
no damage results from constructing within the City's easement. 
Owner will use water jets or similar technology to drive piling 
or pier supports within or adjacent to the City's easement. 
Owner's herein permitted uses within the right-of-way shall not 
unreasonably compromise or limit the uses of the easement by the 
City intended hereunder or substantially increase the costs of 
maintenance, repair or replacement of the City's utilities. 
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5;.;.Owner specifically reserves the right to request and 
V.̂ 'jrequire the City to relocate within a mutually agreed 
j;;j:;.reasonable period of time to other locations under owner's 7) 

property. Ovme"r^willT^pay'ai'n'cost¥^ass^^ 
\ 0 : relMDcation?;of aiheTCity.ls^utiility Tfaciiities"'=aifraerTthiS 
•̂ ;̂iĵ paragraph| The owner's obligation to pay for relocation 
:VV-|costs herein, shall not apply to the onetime relocation 
iijy.Jobligation of the City required by the tripartite 
;*'.'|Supplemental Agreement between the Puyallup Tribe, Port of 
^̂ .̂'•Ĥ  and the City of Tacoma dated March 24, 
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This easement is subject to the following conditions: 

1. In the event of permanent abandonment of the easement use 
for a period of five or more consecutive years by the city 
or City's successor, then this easement shall be of ho 
force or effect. 

2. The City of Tacoma shall, at its sole expense, restore, 
repair and reconstruct the surface and improvements within 
said easement and adjacent areas if the same is damaged or 
removed for repairs or modifications to the City's 
sanitary sewer, pump station and appurtenances. 

3. During any maintenance, repair or construction, the City 
of Tacoma specifically agrees to work under and not damage 
any pile supported pier/wharf, railroads, material 
handling, conveyor systems and utility lines. If 
maintenance or repair under these limitations is not fi 
feasible, then the City of Tacoma may request owner's P 
permission to remove railroads, material handling, or 
conveyor system devises on terms acceptable to owner or ^ 
the City shall abandon said sanitary sewer, pump station 
and appurtenances and, at the City's sole expense, will 
reconstruct a new sanitary sewer and pump station. The 
owner,, in the event of abandonment, shall grant at no cost 
to the City a new easement under its property at a '^^ 
location mutually agreeable and the City shall reconstruct 
said sanitary sewer and pump station by boring under such 71 
existing permanent improvements to meet existing or :J 
planned dredging standards for navigation and berthing 
within the Blair Waterway as provided in the Blair '-
Navigation Project and as provided to the City by owner ; I 
prior to construction. ' 

4. The City of Tacoma agrees that to the extent of its r| 
negligence, it will save harmless the property owner and -̂̂  
owner's successors in interest from all claims, suits, 
actions, liability, loss and damages resulting from the f f 
construction, operation, maintenance, repair or (j 
reconstruction of the City's utility and related 
facilities within the easement area. Provided, however, <•-, 
this indemnification is not applicable to any permanent fl 
building structures installed by property owner and/or '^ 
owner's successors in interest within the easement area. 

ia 
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6, The pump station facility may be located above ground, in 
the proximity of its present location. 

This easement replaces, supercedes and releases portions of 
CITY OF TACOMA easements lying in Lincoln Avenue vacated from 
the Southwesterly line of Alexander Avenue to a point 167 feet 
Northeasterly of the Northeasterly Pierhead line of Blair 
Waterway, reserved and recorded in the office of the Pierce 
County Auditor under Auditor Fee No. 2864315 (Ordinance No. 
21508) to be effective the same time as this herein deed becomes 
effective. 

n 
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POWER TRANSMISSION LINE EASEMENT rE-5146) : 

Reserving to the CITY OF TACOMA, Department of Public 
Utilities, Light Division a forty (40') foot non-exclusive 
right-of-way easement for the purpose of exercising the 
perpetual right and privilege of constructing, operating and 
maintaining electric power transmission, subtransmission, 
distribution and communication facilities, together with a 
construction easement which allows the right to enter upon the 
property, contiguous to the below described parcel, from time to 
time, with reasonable care for inspecting, repairing, altering, 
modifying, replacing, or removing said electric power 
transmission, subtransmission, distribution and communication 
facilities, together with the right to trim and keep trimmed all 
danger trees, over and across a parcel of land situate in the 
County of Pierce, State of Washington, to-wit: 

A strip of land 4 0.00 feet in width in the Southeast 
Quarter of Section 35, and in the Southwest Quarter of 
Section 36, all in Township 21 North, Range 3 East of the i 
Willamette Meridian, Pierce County Washington, whose 1 
Northeasterly line is 4 0.00 feet Northeasterly of, as 
measured at right angles, from the following described ^ 
line: |; 

Commencing at the brass pin at the intersection of the ^ 
monument lines of Alexander Avenue and Lincoln Avenue; 1̂ 
thence South 45*53'50" East, along said Alexander Avenue vi 
monument line, 80 feet to the Southeasterly right-of-way 
line extended of Lincoln Avenue; thence North 44*06'17" V 
East along said extension, 60.00 feet to the 
Northeasterly right-of-way line of Alexander Avenue and 
the TRUE POINT OF BEGINNING of said described line; ?i 
thence South 45*53'50" East along said right-of-way line • I 
4329.45 feet to the East line, extended Southerly, of a '̂  
parcel of land conveyed to the port of Tacoma by deed 
recorded under Auditor's Fee Number 8110260223 and the fl 
end of said described line. LJ 

The sidelines of said strip of land shall be shortened M 
or lengthened as required to terminate on said ^ 
Southeasterly right-of-way line of Lincoln Avenue and 
said East line, extended Southerly of a parcel of land -̂. 
conveyed to the Port of Tacoma by deed recorded under rj 
Auditor's Fee Number 8110260223. "'"̂  

Further, permission is granted to enter upon and utilize for Ĵ  
the purposes mentioned above, access to property "as reasonably 
needed" contiguous to and adjoining the above right-of-way r'i 
within the temporary construction easement areas. The | 
permission for the use of said additional "as reasonably needed" 
area shall extend only for such period of time as is necessary 
for repairing, replacing, and installing, said line. The City ;j 
shall cooperate with owner in scheduling access to such property -J 
unless an emergency exists in which case the City may 
immediately access said property without notifying owner. 
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It is further agreed that no permanent building structures 
will be constructed on or across this forty (40') foot permanent 
easement provided however, that piling supports, railroads, 
material handling, conveyor systems, utility lines or similar 
uses shall be allowed and shall not be deemed permanent 
structures within the meaning of this easement. Owner, without 
any charge or costs imposed by the City, may constmct piling 
within the City's easement. Owner will use extra care to assure 
that no damage comes of constructing within the City's 
easement. Owner will use water jets or similar technology to 
drive piling supports within or adjacent to the City's 
easement. Owner's herein permitted uses within the right-of-way 
shall not unreasonably compromise or limit the uses of the 
easement, by the City, intended hereunder or substantially 
increase the costs of maintenance, repair or replacement of the 
City's utilities. 

This easement is subject to the following conditions: 

1. In the event of permanent abandonment of the easement use 
for a period of five or more consecutive years by the 
City or City's successor, then this easement shall be of 
no force or effect. 

2. The City of Tacoma shall, at its sole expense, restore, 
repair and reconstruct the surface and improvements 
within said easement and adjacent areas if the same is 
damaged or removed for repairs or modifications to the 
City's line. 

3. The City of Tacoma agrees that to the extent of its 
negligence, it will save harmless the property owner and 
owner's successors in interest from all claims, suits, 
actions, liability, loss and damages resulting from the 
construction, operation, maintenance, repair or 
reconstruction of the City's utility and related 
facilities within the easement area. Provided, however, 
this indemnification is not applicable to any permanent 
building structures installed by property owner and/or 
owner's successors in interest within the easement area. 

4. Owner specifically reserves the right to request and 
require the City to relocate its utility facilities 
within a reasonable period of time to other locations on 
owner's property. Owner will pay all costs associated 
with the relocation of the City's utility under this 
paragraph. 

This easement reservation replaces and supercedes a portion of 
Easement No. 514 6, dated May 31, 1961, and recorded in the 
office of the Pierce County Auditor under Auditor Fee No. 
1938328, said portion of former easement will be released by the 
CITY OF TACOMA to be effective the same time as this herein deed 
becomes effective. 
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PUBLIC WORKS STREET EASEMENT FROM PORT OF TACOMA; 

Reserving to the CITY OF TACOMA, Department of Public Works, 
an easement for public street purposes across the described real 
property situate in Pierce County, Washington, to-wit: 

Parcel "A": 

A strip of land in Section 35, Township 21 North, Range 3 East, 
W.M., described as follows: 

Beginning at the intersection of the southwesterly line of 
Taylor Way and the east line of the Northeast Quarter (NE^) 
of the Southeast Quarter (SÊ i) of the Northeast. Quarter 
(NE>i) of said Section 35; thence southerly along said east 
line to a point 4.00 feet distant from, when measured at 
right angles, the southwesterly line of Taylor Way; thence 
northwesterly parallel with the said southwesterly line to 
the east line of Lot 1,-Short Plat 
No. 83-08-19-0230; thence northeasterly along said east line 
to the southwesterly line of Taylor Way; thence along said 
southwesterly line to the point of beginning. 

Parcel "B": 

A strip of land in Section 36, Township 21 North, Range 3 East, 
W.M., described as follows: 

Beginning at the intersection of the north line of the 
Southwest Quarter (SWJj) of the Southwest Quarter (SWJj) of 
the Northwest Quarter (NŴ j) of said Section 36 and the 
southwesterly line of Taylor Way; thence southeasterly along 
said southwesterly line to the east line of the West Half 
(Ŵ s) of the Southwest Quarter (SW^) of the Southwest Quarter 
(SW^) of the Northwest Quarter (NW^) of said Section 36; 
thence southerly along said east line to a point 4.00 feet 
distant from, when measured at right angles, the 
southwesterly line of Taylor Way; thence northwesterly 
parallel with the said southwesterly line to the north line 
of the Southwest Quarter (SW^) of the Southwest Quarter 
(SW^) of the Northwest Quarter {Wih) of said Section 36; 
thence easterly along said north line to the point of 
beginning. ^ 

Parcel "C"; 

A strip of land in Section 36, Township 21 North, Range 3 East, 
W.M., described as follows: 

Page 16 *̂ 

ul 



Beginning at the intersection of the north line of the 
Southwest Quarter {SVh) of said Section 3 6 and the 
southwesterly line of Taylor Way; thence southeasterly. 
477.16 feet along said southwesterly line; thence 
southwesterly 1.00 foot at right angles to said 
southwesterly line; thence northwesterly 350.00 feet 
parallel with said southwesterly line; thence northwesterly 
to the intersection of the north line of the Southwest 
Quarter (SŴ t) of said section and a point 3.00 feet distant 
from, when measured at right angles, the southwesterly line 
of Taylor Way; thence easterly along said north line to the 
point of beginning. 

Parcel 

The northerly 4.00 feet of the West Half (Ŵ j) of the Northwest 
Quarter (NŴ j) of the Southwest Quarter (SŴ s) of the Northwest 
Quarter (NŴ s) of Section 36, Township 21 North, Range 3 East, 
W.M., lying southwest of Taylor Way. 

This easement reservation replaces and supercedes that easement 
dated May 12, 1987, and recorded in the office of the Pierce 
County Auditor under Auditor Fee No. 8708110371, which former 
easement will be released by the CITY OF TACOMA to be effective 
the same time as this herein deed becomes effective. 

Page 17 



UNDERGROUND POWER LINE rE-94 66^: 

Reserving to the CITY OF TACOMA, Department of Public | 
Utilities, Light Division a ten (10') foot non-exclusive S 
right-of-way easement for the purpose of exercising the 
perpetual right and privilege of installing its underground 2 
power and communication lines with appurtenant underground | 
equipment together with a construction easement which allows the 
right to enter upon the property, contiguous to the below % 
described parcel, from time to time, with reasonable care for ,| 
inspecting, repairing, altering, modifying, replacing or 
removing the underground power line with appurtenant equipment ^ 
in, under, over, along and across the following real property § 
situate and being in the County of Pierce and State of tB 
Washington, described as follows, to-wit: 

A strip of land located in the Northeast Quarter (NE^) of ' m 
Section 35, Township 21 North, Range 3 East, W.M., being 
10.00 feet in width, lying 5.00 feet on each side of the ^ 
following described line: • 

Commencing at the intersection of the center line of 
Alexander Avenue and Lincoln Avenue; thence south 45* ft 
53' 00" east, along the center line of Alexander H 
Avenue, 514.00 feet; thence north 44* 07' 00" east, 
50.00 feet; thence north 36* 38' 2 2 " east, 10.09 feet ' u. 
to the northeasterly right-of-way line of Alexander M 
Avenue and the beginning of said described line; thence "̂  
continuing north 36* 38' 22" east, 151.28 feet to the 
end of said described line. fi 

Further, permission is granted to enter upon and utilize for w 
the purposes mentioned'above, access to property "as reasonably M 
needed" contiguous to and adjoining the above right-of-way 
within the temporary construction easement areas. The ^ 
permission for the use of said additional "as reasonably needed" M 
area shall extend only for such period of time as is necessary *^ 
for replacing, installing or repairing underground power lines 
and appurtenant equipment. The City shall cooperate with owner || 
in scheduling access to such property unless an emergency exists p 
in which case the City may immediately access said property 
without notifying owner. M 

It is further agreed that no permanent building structures 
will be constructed on or across this ten (10') foot permanent ^ 
easement provided however, that piling supports, railroads, U 
material handling, conveyor systems, utility lines or similar 
uses shall be allowed and shall not be deemed permanent 
structures within the meaning of this easement. Owner, without 
any charge or costs imposed by the City, may construct piling 
within the City's easement. Owner will use extra care to assure 
that no damage comes of constructing within the City's easement. 

0 
'1 
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Owner will use water jets or similar technology to drive piling 
supports within or adjacent to the City's easement. Owner's 
herein permitted uses within the right-of-way shall not 
unreasonably compromise or limit the uses of the easement, by 
the City, intended hereunder or substantially increase the costs 
of maintenance, repair or replacement of the City's utilities. 

This easement is subject to the following conditions: 

1. In the event of permanent abandonment of the easement 
use for a period of five or more consecutive years by 
the City or City's successor, then this easement shall 
be of no force or effect. 

2. The City of Tacoma shall, at its sole expense, restore, 
repair and reconstruct the surface and improvements 
within said easement and adjacent areas if the same is 
damaged or removed for repairs or modifications to the 
City's line. 

3. The City of Tacoma agrees that to the extent of its 
negligence, it will save harmless the property owner 
and owner's successors in interest from all claims, 
suits, actions, liability, loss and damages resulting 
from the construction, operation, maintenance, repair 
or reconstruction of the City's utility and related 
facilities within the easement area. Provided, 
however, this indemnification is not applicable to any 
permanent building structures installed by property 
owner and/or owner's successors in interest within the 
easement area. 

4. Owner specifically reserves the right to request and 
require the City to relocate its utility facilities 
within a reasonable period of time to other locations 
under owner's property. Owner will pay all costs 
associated with the relocation of the City's utility 
under this paragraph. 

This easement reservation replaces and supercedes that Easement 
No. 9466, dated October 24, 1985, and recorded in the office of 
the Pierce County Auditor under Auditor Fee No. 8511270317, 
which former easement will be released by the CITY OF TACOMA to 
be effective the same time as this herein deed becomes 
effective. 

s 
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Public Works Storm Sewer E-5291 

Reserving to the City of Tacoma Department of Public Works, 
Sewer Utility Division, a thirty (30') foot non-exclusive 
right-of-way easement for the purpose of exercising the 
perpetual right and privilege of constructing, reconstructing, 
inspecting, operating, repairing and maintaining an underground 
storm drain line and appurtenances, together with a 
construction easement which allows the right to enter upon 
property, contiguous to the below described parcel, from time to 
time, with reasonable care for inspecting, repairing, altering, 
modifying, replacing or removing the storm drain line and 
appurtenances in, over, under, along and across the following 
described real property, situate in the County of Pierce, State 
of Washington, to-wit: 

PARCEL "A": The East 3 0 feet of the West 98 feet of the 
following described tract: Beginning at a point South 
56*38'39" East 89.5 feet from the meander corner between 
Sections 26 and 27, Township izi North, Range 3 East of the 
Willamette Meridian, which is the point where the 
right-of-way boundary of East Side Drive intersects the 
meander line; thence due South 80 feet; thence South 
88*00'13" East 300 feet; thence due North 70.376 feet to 
intersection with the meander line; thence South 80*58'38" 
West 219.73 feet; thence North 56*38'39" West 99.193 feet 
along meander line to point of beginning, being part of 
Block 4 of "STATE LAND COMMISSIONER'S REPLAT OF BLOCKS 13 to 
48 both inclusive, TACOMA TIDELANDS, formerly in King 
County, sometimes known as ASHTON REPLAT, as per map thereof 
filed for record December 23, 1918 in the office of the 
County Auditor. 

^ 

V? 

PARCEL "B": The East 30 feet of the West 98 feet of the U 
following described tract: All of the following described 
tract lying South of East Side Drive: Beginning at the f-̂  
Northwest corner of Lot 1 in Section 26, Township 21 North, y 
Range 3 East of the Willamette Meridian; thence South 
1*03'05" East 470.38 feet to meander corner and Southwest ^ 
corner of Lot 1; thence South 56*38'39" East 188.693 feet; M 
thence North 80*58'30" East 219.73 feet; thence North 9.624 ^ 
feet to South line of East Side Drive; thence South 88*14' 
East 77.528 feet to a point 451.50 feet East of projected ^ 
West line of said Lot l; thence North 1*03'15" West 525 |j 
feet, more or less, to North line of said Lot 1; thence 
North 89* 33'18" West 4 51.50 feet along the North line of j.̂  
said Lot 1 to point of beginning. EXCEPT therefrom 100 foot y 
right of way for East Side Drive. 

Further, permission is granted to enter upon and utilize for P 
the purposes mentioned above, access to property "as reasonably ** 
needed", contiguous to and adjoining the above right-of-way 
within the temporary construction easement areas. The ':̂ ^ 
permission for the use of said additional "as reasonably needed" y 
area shall extend only for such period of time as is necessary 
for installing, repairing or replacing said line. i r * 
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The city shall cooperate with owner in scheduling access to sijch 
property unless an emergency exists in which case the City may 
immediately access said property without notfying owner. 

It is further agreed that no permanent building structures 
will be constructed on or across this thirty (30') foot 
permanent easement provided however, that piling supports, 
railroads, material handling, conveyor systems, utility lines or 
similar uses shall be allowed and shall not be deemed permanent 
structures within the meaning of this easement. Owner, without 
any charge br costs imposed by the City, may construct piling 
within the City's easement. Owner will use extra care to assure 
that no damage comes of constructing within the City's 
easement. Owner will use water jets or similar technology to 
drive piling supports within or adjacent to the City's 
easement. Owner's herein permitted uses within the right-of-way 
shall not unreasonably compromise or limit the uses of the 
easement, by the City, intended hereunder or substantially 
increase the costs of maintenance, repair or replacement of the 
City's utilities. 

This easement is subject to the following conditions: 

1. In the event of permanent abandonment of the easement 
use for a period of five or more consecutive years by 
the City or City's successor, then this easement shall 

• be of no force or effect. 

2. The City of Tacoma shall, at its sole expense, restore, 
repair and reconstruct the surface and improvements 
within said easement and adjacent areas if the same is 
damaged or removed for repairs or modifications to the 
City's line. 

3. The City of Tacoma agrees that to the extent of its 
negligence, it will save harmless the property owner 
and owner's successors in interest from all claims, 
suits, actions, liability, loss and damages resulting 
from the construction, operation, maintenance, repair 
or reconstruction of the City's utility and.related 
facilities within the easement area. Provided, 
however, this indemnification is not applicable to any 
permanent building structures installed by property 
owner and/or owner's successors in interest within the 
easement area. 

4. Owner specifically reserves the right to request and 
require the City to relocate its utility facilities 
within a mutually agreed reasonable period of time to 
other locations under owner's property. TGwner,-r;wil_l̂ pay 
ali:i:cpsts associated with the relocation of''the^City's 
utility under this paragraph. 

This easement reservation replaces and supercedes that 
easement No. 5291, dated April 30, 1960, and recorded in the 
office of the Pierce County Auditor under Auditor Fee No. 
1890257, which former easement will be released by the City 
of Tacoma to be effective the same time as this herein deed 
becomes effective. -
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Light Division Anchor and Guv Wire Easement ^ 

Reserving to the City of Tacoma Department of Public ^ 
Utilities, Light Division, a ten-foot (10') non-exclusive 
right-of-way easement for the purpose of exercising the 9 
perpetual right and privilege of constructing, reconstructing, '% 
and maintaining poles, anchors, transformers and guy, service 
and distribution wires together with a construction easement n 
which allows the right to enter upon property herein described .1 
below, from time to time, with reasonable care for inspecting, 
repairing, altering, modifying, replacing or removing poles, 
anchors, transformers and guy, service and distribution wires , 8 
together with the right to trim and keep trimmed all danger m 
trees in, under, over, along and across the following real 
property situate and being in the County of Pierce and State of m 
Washington, described as follows, to-wit: m 

A strip of land 10 feet in width, five feet on each side of ^ 
the centerline described as follows: I 

Commencing at the intersection of the Northwesterly 
right-of-way line of East llth Street at the Southeast • 
corner of Block 4 "A", as the same is designated on the ^ P 
re-plat of Blocks 13 to 48, Tacoma Tide Lands, King County 
Annex, known as "Ashton's Re-plat" which plat was filed for , jp 
record in the office of said County December 23, 1918, said » 
Point of beginning being on the North line of Hylebos 
Waterway; thence North 68'02'18" West along said North line 
of Hylebos Waterway 1513.81 feet to and angle point in said S 
North line; thence, continuing along said North line. North M 
45*55'01" West, 1580.4 feet; thence North 44*05'54" East 
420.03 feet to a point on the Southwesterly margin of Marine g 
View Drive in the Northeast Quarter of Section 27, Township ^ 
21 North, Range 3 East of the Willamette Meridian, Pierce 
County, Washington. Thence Northwesterly along the -̂  
Southwesterly Right-of-Way line of Marine View Drive, 91 M 
feet to the point of beginning of this description; thence ^ 
South 30*24'57" West 10 feet. 

Further, permission is granted to enter upon and utilize for 
the purposes mentioned above, access to property "as reasonably g* 
needed" contiguous to and adjoining the above right-of-way li 
within the temporary construction areas. The permission for the . 
use of said additional "as reasonably needed" area shall extend ^ 
only for such period of time as is necessary for installing, ;] 
repairing or replacing said poles, anchors, transformers and i-J 
guy, service and distribution wires. The City shall cooperate 
with owner in scheduling access to such property unless an f"* 
emergency exists in which case the City may immediately access I j 
said property without notfying owner. ' 

: .) 
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It is further agreed that no permanent structures will be 
constructed on or across this ten (10') foot permanent easement. 

This easement is subject to the following conditions: 

1. In the event of permanent abandonment of the easement 
use for a period of five or more consecutive years by 
the City or City's successor, then this easement shall 
be of no force or effect. 

2. The City of Tacoma shall, at its sole expense, restore, 
repair and reconstruct the surface and improvements 
within said easement and adjacent areas if the same is 
damaged or removed for repairs or modifications to the 
City's line. 

3. The City of Tacoma agrees that to the extent of its 
negligence, it will save harmless the property owner 
and owner's successors in interest from all claims, 
suits, actions, liability, loss and damages resulting 
from the construction, operation, maintenance, repair 
or reconstruction of the City's utility and related 
facilities within the easement area. Provided, 
however, this indemnification is not applicable to any 
permanent building structures installed by property 
owner and/or owner's successors in interest within the 
easement area. 

4. Owner specifically reserves the right to request and 
require the City to relocate its utility facilities 
within a mutually reasonable period of time to other 
locations on owner's property. Owner will pay all 
costs associated with the relocation of the City's 
utility under this paragraph. 
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Light Division Anchor and Guv Wire Easement 

Reserving to the City of Tacoma Department of Public 
Utilities, Light Division, a ten-foot (10') non-exclusive 
right-of-way easement for the purpose of exercising the 
perpetual right and privilege of constructing, reconstructing, 
and maintaining poles, anchors, transformers and guy, service 
and distribution wires together with a construction easement 
which allows the right to enter upon property herein described 
below, from time to time, with reasonable care for inspecting, 
repairing, altering, modifying, replacing or removing poles, 
anchors, transformers and guy, service and distribution wires , 
together with the right to trim and keep trimmed all danger 
trees in, under, over, along and across the following real 
property situate and being in the County of Pierce and State of 
Washington, described as follows, to-wit: 

A strip of land, 10 feet in width, five feet on each side of 
the centerline described as follows: I 
Commencing at the intersection of the Northwesterly 
right-of-way line of East llth Street at the Southeast g 
corner of Block 4 "A", as the same is designated on the g 
re-plat of Blocks 13 to 48, Tacoma Tide Lands, King County 
Annex, known as "Ashton's Re-plat" which plat was filed for . „ 
record in the office of said County December 23, 1918, said g-j 
Point of beginning being on the North line of Hylebos ^ 
Waterway; thence North 68*02'18" West along said North line 
of Hylebos Waterway 1513.81 feet to and angle point in said _ fl 
North line; thence continuing along said North line. North .̂j 
45*55'01" West, 1580.4 feet; thence North 44*05'54" East 
420.03 feet to a point on the Southwesterly margin of Marine TT-. 
View Drive in the Northeast Quarter of Section 27, Township 7j 
21 North, Range 3 East of the Willamette Meridian, Pierce "* 
County, Washington. Thence Northwesterly along the 
Southwesterly Right-of-Way line of Marine View Drive, 437 fl 
feet to the point of beginning of this description; thence P 
South 56*59'07" West 15 feet. 

Further, permission is granted to enter upon and utilize for y 
the purposes mentioned above, access to property "as reasonably 
needed" contiguous to and adjoining the above right-of-way rn 
within the temporary construction easement areas. The • | 
permission for the use of said additional "as reasonably needed" ^ 
area shall extend only for such period of time as is necessary 
for installing, repairing or replacing said poles, anchors, ' 
transformers and guy, service and distribution wires. The City J 
shall cooperate with owner in scheduling access to such property 
unless an emergency exists in which case the City may . r̂  
immediately access said property without notfying owner. .• j 

r5 
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It is further" agreed that no permanent structures will be 
constructed on or across this ten (10') foot permanent easement. 

This easement is subject to the following conditions: 

1. In the event of permanent abandonment of the easement 
use for a period of five or more consecutive years by 
the City or City's successor, then this easement shall 
be of no force or effect. 

2. The City of Tacoma shall, at its sole expense, restore, 
repair and reconstruct the surface and improvements 
within said easement and adjacent areas if the same is 
damaged or removed for repairs or modifications to the 
City's line. 

3. The City of Tacoma agrees that to the extent of its 
negligence, it will save harmless the property owner 
and owner's successors in interest from all claims, 
suits, actions, liability, loss and damages resulting 
from the construction, operation, maintenance, repair, 
or reconstruction of the City's utility and related 
facilities within the easement area. Provided, 
however, this indemnification is not applicable to any 
permanent building structures installed by property 
owner and/or owner's successors in interest within the 
easement area. 

4. Owner specifically reserves the right to request and 
require the City to relocate its utility facilities 
within a mutually agreed reasonable period of time to 
other locations on owner's property. Owner will pay 
all costs associated with the relocation of the City's 
utility under this paragraph. 
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Light Division Anchor and Guv Wire Easement 

Reserving to the City of Tacoma Department of Public 
Utilities, Light Division, a ten-foot (10') non-exclusive 
right-of-way easement for the purpose of exercising the 
perpetual right and privilege of constructing, reconstructing, 
and maintaining poles, anchors, transformers and guy, service 
and distribution wires, together with a construction easement 
which allows the right to enter upon property herein described 
below, from time to time, with reasonable care for inspecting, 
repairing, altering, modifying, replacing or removing poles, 
anchors, transformers and guy, service and distribution wires , 
together with the right to trim and keep trimmed all danger 
trees in, under, over, along and across the following real 
property situate and being in the County of Pierce and State of 
Washington, described as follows, to-wit: 

A strip of land 10 feet in width, five feet on each side of 
the centerline described as follows: 

Commencing at the intersection of the Northwesterly 
right-of-way line of East llth Street at the Southeast 
corner of Block 4 "A", as the same is designated on the 
re-plat of Blocks 13 to 48, Tacoma Tide Lands, King County 
Annex, known as "Ashton's Re-plat" which plat was filed for 
record in the office of said County December 23, 1918, said 
Point of beginning being on the North line of Hylebos 
Waterway; thence North 68*02'18" West along said North line 
of Hylebos Waterway 1513.81 feet to and angle point in said 
North line; thence continuing along said North line. North 
45*55'01" West, 1580.4 feet; thence North 44*05'54" East 
4 20.03 feet to a point on the Southwesterly margin of Marine 
View Drive in the Northeast Quarter of Section 27, Township 
21 North, Range 3 East of the Willamette Meridian, Pierce 
County, Washington. Thence Northwesterly along the 
Southwesterly Right-of-Way line of Marine View Drive, 540 
feet to the point of beginning of this description; thence 
South 66*46'10" West 15 feet. 

Further, permission is granted to enter upon and utilize for 
the purposes mentioned above, access to property "as reasonably 
needed" contiguous to and adjoining the above right-of-way 
within the temporary construction easement areas. The 
permission for the use of said additional "as reasonably needed" 
area shall extend only for such period of time as is necessary 
for installing, repairing or replacing said poles, anchors, 
transformers and guy, service and distribution wires. The City 
shall coopersate with owner in scheduling access to such 
property unless an emergency exists in which case the City may 
immediately access said property without exists in which case 
the .City may immediately access said prpoerty without notfying 
owner. 
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It is further agreed that no permanent structures will be 
constructed on or across this ten (10') foot permanent easement. 

This easement is subject to the following conditions: 

1. In the event of permanent abandonment of the easement 
use for a period of five or more consecutive years by 
the City or City's successor, then this easement shall 
be of no force or effect. 

2. The City of Tacoma shall, at its sole expense, restore, 
repair and reconstruct the surface and improvements 
within said easement and adjacent areas if the same is 
damaged or removed for repairs or modifications to the 
City's line. 

3. The City of Tacoma agrees that to the extent of its 
negligence, it will save harmless the property owner 
and owner's successors in interest from all claims, 
suits, actions, liability, loss and damages resulting 
from the construction, operation, maintenance, repair 
or reconstruction of the City's utility and related 
facilities within the easement area. Provided, 
however, this indemnification is not applicable to any 
permanent building structures installed by property 
owner and/or owner's successors in interest within the 
easement area. 

4. Owner specifically reserves the right to request and 
require the City to relocate its utility facilities 
within a mutually agreed reasonable period of time to 
other locations on owner's property. Owner will pay 
all costs associated with the relocation of the City's 
utility under this paragraph. 
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Fire Hydrant Easement 

Reserving to the City of Tacoma Department of Public 
Utilities, Water Division, a ten (10') foot non-exclusive 
right-of-way easement for purpose of exercising the perpetual 
right and privilege of installing, reinstalling, and maintaining 
a fire hydrant and other appurtenances, together with a 
construction easement which allows the right to enter upon 
property herein described below, from time to time, with 
reasonable care for inspecting, repairing, altering, modifying, 
replacing or removing fire hydrants, together with the right to 
trim and keep trimmed all danger trees in, under, over, along 
and across the following real property situate and being in the 
County of Pierce and State of Washington, described as follows, 
to-wit: 

A strip of land 10 feet in width, five feet on each side of 
the centerline described as follows: 

I Commencing at the .intersection of the Northwesterly 
right-of-way line of East llth Street at the Southeast 
corner of Block 4 "A", as the same is designated on the _. 
re-plat of Blocks 13 to 48, Tacoma Tide Lands, King County « 
Annex, known as "Ashton's Re-plat" which plat was filed for * 
record in the office of said County December 23, 1918, said 
Point of beginning being on the North line of Hylebos ' ^ 
Waterway; thence North 68*02'18" West along said North line M 
of Hylebos Waterway 1513.81 feet to and angle point in said 
North line; thence continuing along said North line. North ^ 
45*55'01" West, 1580.4 feet; thence North 44*05'54" East g 
420.03 feet to a point on the Southwesterly margin of Marine 
View Drive in the Northeast Quarter of Section 27, Township 
21 North, Range 3 East of the Willamette Meridian, Pierce || 
County, Washington. Thence Northwesterly along the 4̂  
Southwesterly Right-of-Way line of Marine View Drive, 566 
feet to the point of beginning of this description; thence fi 
South 69*14'21" West 10 feet. y 

Further, permission is granted to enter upon and utilize for Ij 
the purposes mentioned above, access to property "as reasonably ^ 
needed" contiguous to and adjoining the above right-of-way 
within the temporary construction easement areas. The f\ 
permission for the use of said additional "as reasonably needed" U 
area shall extend only for such period of time as is necessary 
for installing, repairing or replacing said fire hydrants. The •\ 
City shall cooperate with owner in scheduling access to such .J 
property unless an emergency exists in whcih case the City may 
immedately access said preoperty wihout notfying owner. f . 

It is further agreed that no permanent structures will be '-̂  
constructed on or across this ten (10") foot permanent easement. 
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This easement is subject to the following conditions: 

1. In the event of permanent abandonment of the easement 
use for a period of five or more consecutive years by 
the City or City's successor, then this easement shall 
be of no force or effect. 

2. The City of Tacoma shall, at its sole expense, restore, 
repair and reconstruct the surface and improvements 
within said easement and adjacent areas if the same is 
damaged or removed for repairs or modifications to the 
City's line. 

3. The City of Tacoma agrees that to the extent of its 
negligence, it will save harmless the property owner 
and owner's successors in interest from all claims, 
suits, actions, liability, loss and damages resulting 
from the construction, operation, maintenance, repair 
or reconstruction of the City's utility and related 
facilities within the easement area. Provided, 
however, this indemnification is not applicable to any 
permanent building structures installed by property 
owner and/or owner's successors in interest within the 
easement area. 

4; Owner specifically reserves the right to request and 
require the City to relocate its utility facilities 
within a mutually agreed reasdnable period of time to 
other locations on owner's property. Owner will pay 
all costs associated with the relocation of the City's 
utility under this paragraph. 
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Light Division Overhang E-6038 

Reserving to the City of Tacoma Department of Public v 
Utilities, Light Division, a ten (10') foot, non-exclusive 
right-of-way easement for the purpose of exercising the -̂  
perpetual right and privilege of extending distribution wires, 
together with a construction easement which allows the right to 
enter upon property herein described below, from time to time, r̂  
with reasonable care for inspecting, repairing, altering, 
modifying, replacing or removing distribution wires, together 
with the right to trim and keep trimmed all danger trees in, 
under, over, along and across the following real property ' f-. 
situate and being in the County of Pierce and State of 
Washington, described as follows, to-wit: 

The South 10 feet of the East 4 00 feet of the described 
property: 

Commencing at the Southeast corner of the Northeast quarter R 
(NEii) of the Southeast quarter (SE^) of Section 36, Township 15 
21 North, Range 3 East of the W.M., thence Westerly along 
the Southerly line of said Northeast Quarter of the p 
Southeast Quarter, a distance of 230.309 feet to a point on 
the Westerly right-of-way line of Marine View Drive, as it 
is now dedicated; thence on an angle to the right of , '•.--.. 
88*35'58" on a bearing of North 01*57'22" West along the 
right-of-way line a distance of 707.625 feet to the P.C. of -̂• 
a curve to the left having a radius of 904.93 feet and a 
central angle of 50*46'00"; thence following the arc of said 
right-of-way curve to the left a distance of 40.741 feet to 
the Northeast corner of parcel of land conveyed to Streich 
Brothers Engineering Company as recorded under Auditor's Fee 
No. 2201304 dated August 10, 1967, and the true point of j 
beginning of this description; thence continuing along the 
arc of said right-of-way line curve to the left a distance 
of 657.162 feet to the Northeast corner of a parcel of land 
conveyed to the Starlet Corporation as recorded under 
Auditor's Fee No. 2227796 dated February 23, 1968; thence on • 
an angle to the left on a bearing of South 41*44'25" West a 
distance of 636.138 feet to a point on the government 
pierhead line of Hylebos Waterway; thence on an angle to the 
left on a bearing of South 48*15'35" East, following said 
government pierhead line a distance of 123.420 feet to a 
point; thence on an angle to the right, on a bearing of 
South 03'15'35" East following said government pierhead line 
a distance of 58.584 feet to a point; thence on an angle to 
the left, on a bearing of North 86*44'25" East a distance of 
604.18 feet to the true point of beginning of this 
description. 

Further, permission is granted to enter upon and utilize for 
the purposes mentioned above, access to property "as reasonably 
needed" contiguous to and adjoining the above right-of-way 
within the temporary construction easement areas. 
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The permission for the use of said additional "as reasonably 
needed" area shall extend only for such period of time as is 
necessary for installing, repairing or replacing said 
distribution wires.. The City shall cooperate with owner in 
scheduling access to such property unless an emergency exists in 
which case the City may immediately access said property 
withoiut notfying owner. 

It is further agreed that no permanent building structures 
will be constructed under this ten (10') foot permanent easement 
provided however, that piling supports, railroads, material 
handling, conveyor systems, utility lines or similar uses shall 
be allowed and shall not be deemed permanent structures within 
the meaning of this easement. Owner, without any charge or 
costs imposed by the City, may construct piling within the 
City's easement. Owner will use extra care to assure that no 
damage comes of constructing within the City's easement. Owner 
will use water jets or similar technology to drive piling 
supports within or adjacent to the City's .easement. Owner's 
herein permitted uses within the right-of-way shall not 
unreasonably compromise or limit the uses of the easement, by 
the City, intended hereunder or substantially increase the costs 
of maintenance, repair or replacement of the City's utilities. 

This easement is subject to the following conditions: 

1. In the event of permanent abandonment of the easement 
use for a period of five or more consecutive years by 
the City or City's successor, then this easement shall 
be of no force or effect. 

2. The City of Tacoma shall, at its sole expense, restore, 
repair and reconstruct the surface and improvements 
within said easement and adjacent areas if the same is 
damaged or removed for repairs or modifications to the 
City's line. 

3. The City of Tacoma agrees that to the extent of its 
negligence, it will save harmless the property owner 
and owner's successors in interest from all claims, 
suits, actions, liability, loss and damages resulting 
from the construction, operation, maintenance, repair 
or reconstruction of the City's utility and related 
facilities within the easement area. Provided, 
however, this indemnification is not applicable to any 
permanent building structures installed by property 
owner and/or owner's successors in interest within the 
easement area. 
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4. Owner specifically reserves the right to request and 
require the City to relocate its utility facilities 
within a mutually agreed reasonable period bf time to 
other locations on owner's property. Owner will pay 
all costs associated with the relocation of the City's 
utility under this paragraph. 

This easement reservation replaces and supercedes that easement 
No. 6038, dated March 8, 1967, and recorded in the office of the 
Pierce County Auditor under Auditor Fee No. 2181657, which 
former easement will be released by the City of Tacoma to be 
effective the same time as this herein deed becomes effective. 

I 
I 
I 
I 
a 
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Light Division Powerline Easement E-6151 

Reserving to the City of Tacoma Department of Public 
Utilities, Light Division, a ten-foot (10') non-exclusive 
right-of-way easement for the purpose of exercising the 
perpetual right and privilege of constructing, reconstructing, 
and maintaining poles, anchors, .transformers and guy, service 
and distribution wires, together with a construction easement 
which allows the right to enter upon property herein described 
below, from time to time, with reasonable care for inspecting, 
repairing, altering, modifying, replacing or removing poles, 
anchors, transformers and guy, service and distribution wires , 
together with the right to trim and keep trimmed all danger 
trees in, under, over, along and across the following real 
property situate and being in the County of Pierce and State of 
Washington, described as follows, to-wit: 

::] A strip of land 10 feet in width, the centerline of 
:; which is described as follows: 

; Commencing at the intersection of the center line of 
Taylor Way and the West line of the East half (E^) of 
the Southwest quarter (SŴ s) of the Southeast quarter 
(SEJj) of Section 36, Township 21 North, Range 3 East, 
W. M., thence South 0*42'43" West 65.22 feet to the 
Southerly line of Taylor Way; thence South 49* 20' 07" 
East along said Southerly line 6.52 feet to the TRUE 
POINT OF BEGINNING; thence South 0* 42' 43" West 
parallel to the West line of the East half (E h) of the 
Southwest quarter (SŴ s) of the Southeast quarter {SEh) 
of said Section 647.92 feet more or less to the South 
line of said Section 36. 

\ Further, permission is granted to enter upon and utilize for 
1 the purposes mentioned above, access to property "as reasonably 

needed" contiguous to and adjoining the above right-of-way 
v] within the temporary construction easement areas. The 
q permission for the use of said additional "as reasonably needed" 

area shall extend only for such period of time as is necessary 
. for installing, repairing or replacing said line. The City shall 
I cooperate with owner in scheduling access to such property 

unless an emergency exists in which case the City may 
immediately access said property without notifying owner. 

It is further agreed that no permanent building structures 
will be constructed on or across this ten (10') foot permanent 
easement provided however, that piling supports, railroads, 
material handling, conveyor systems, utility lines or similar 
uses shall be allowed and shall not be deemed permanent 
structures within the. meaning of this easement. Owner, without 
any charge or costs imposed by the City, may construct piling 
within the City's easement. Owner will use extra care to assure 
that no damage comes of constructing within the City's 
easement. Owner will use water jets or similar technology to 
drive piling supports within or adjacent to the City's easement. 
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Owner's herein permitted uses within the right-of-way shall not 
unreasonably compromise or limit the uses of the easement, by 
the City, intended hereunder or substantially increase the costs 
of maintenance, repair or replacement of the City's utilities. 

This easement is subject to the following conditions: 

1. In the event of permanent abandonment of the easement 
use for a period of five or more consecutive years by 
the City or City's successor, then this easement shall 
be of no force or effect. 

2. The City of Tacoma shall, at its sole expense, restore, 
repair and reconstruct the surface and improvements 
within said easement and adjacent areas if the same is 
damaged br removed for repairs or modifications to the 
City's line. 

3. The City of Tacoma agrees that to the extent of its 

I 
j.iie v-ity ot 1 acoraa agrees tnat up txie eAL-eiiu oj. a.ui3 M 
negligence, it will save harmless the property owner I 
and owner's successors in interest from all claims, 
suits, actions, liability, loss and damages resulting 
from the construction, operation, maintenance, repair 
or reconstruction of the City's utility and related 
facilities within the easement area. Provided, 
however, this indemnification is not applicable to any 
permanent building structures installed by property 
owner and/or owner's successors in interest within the 
easement area. 

I 
I 
I 4. Owner specifically reserves the right to request and 

require the City to relocate its utility facilities 
within a mutually agreed reasonable period of time to B 
other locations on owner's property. Owner will pay S 
all costs associated with the relocation of the City's 
utility under this paragraph. H 

This easement reservation replaces and supercedes that 
easement No. 6151, dated January 24, 1968, and recorded in I 
the office of the Pierce County Auditor under Auditor Fee " 
No. 2232418, which former easement will be released by the 
City of Tacoma to be effective the same time as this herein ft 
deed becomes effective. ; M 
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Belt Line Right-of-Way E-8521 

Reserving to the City of Tacoma, Department of Public 
Utilities, Belt Line Division, a fifteen (15') foot 
non-exclusive railroad right-of-way easement for the purpose of 
exercising the perpetual right and privilege of constructing, 
installing, maintaining and operating railroad tracks and 
appurtenances for railway purposes, together with a construction 
easement which allows the right to enter upon property herein 
described below, from time to time, with reasonable care for 
inspecting, repairing, altering, modifying, replacing or 
removing rail tracks and appurtenances in, over, along and 
across the following described real property, situate in the 
County of Pierce, State of Washington, to-wit: 

A strip of land 15.0 feet in width lying northerly, and 
contiguous with that portion of East/West Road as 
constructed and dedicated to the County of Pierce, State of 
Washington, and recorded under Auditor's Fee No. 25778 50, 
said roadway being described as follows: 

LYING WITHIN the following described parcel: 

A parcel of land located in the Northeast Quarter of Section 
1, Township 20 North, Range 3 East, W.M; described as 
follows: 

Commencing on the East line of vacated Chicago, Rock Island 
and Pacific Addition, Pierce County, Washington, according 
to plat recorded in Volume 10 of Plats at page 11, at a 
point being 350 feet South of the Northeast corner of said 
plat and the North line of said Section 1; thence South 
88*30'22" East, parallel with said North line of Section 1, 
346.19 feet to the Northwesterly right-of-way line of 
East/West Road; thence South 40*01'05" West along said 
right-of-way line, 441.21 feet to the extension of the 
centerline of South 18th Street, according to said plat; 
thence North 88*47'38" West along said extension, 76.46 feet 
to the East line of said plat; thence North 02*20'02" East, 
345.60.feet to the Point of Beginning. 

EXCEPT that part of Port of Tacoma Road contained herein. 

EXCEPT that part of Alexander Avenue "contained herein. 

Further, permission is granted to enter upon and utilize for 
the purposes mentioned above, access to property "as reasonably 
needed" contiguous to and adjoining the above right-of-way. The 
permission for the use of said additional "as reasonably needed" 
area shall extend only for such period of time as is necessary 
for installing, repairing or replacing said railway. 
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4. Owner specifically reserves the right to request and 
require the City to relocate its utility facilities 
within a mutually agreed reasonable period of time to 
other locations on owner's property. Owner will pay 
all costs associated with the relocation of the City's 
utility under this paragraph. 

This easement reservation replaces and supercedes that portion 
of easement No. 8 521, a portion of Exhibit "C-9", dated February 
3, 1981, and recorded in the office of the Pierce County Auditor 
under Auditor Fee No. 810203 0208, which former easement portion 
lying within the Southeasterly 15 feet of a parcel of land 
abutting the East/West Road in the Northeast Quarter (NÊ j) of 
Section 1, Township 20 North, Range 3 East. W.M., will be • 
released by the City of Tacoma to be effective the same time as I 
this herein deed becomes effective. 

I 
I 
I 
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SUPPLEMENTAL AGREEMENT 

between the 

PORT OF TACOMA, I 
the 

CITY OF TACOMA, | 
and the | 

PUYALLUP INDIAN TRIBE 

concerning • s 

BLAIR WATERWAY PROPERTY AND BLAIR NAVIGATION PROJECT 

1. PURPOSE. Among the provisions of the Settlement Agree
ment are those conveying the Blair Waterway and Blair Backup 
properties to the Tribe, and those addressing the Blair Naviga
tion Project. , (The term "Blair Waterway property" as used in 
this Supplemental Agreement means the parcel by that name to be 
received by the Tribe under the provisions of section 1(A) of the 
Settlement Agreement.) The parties have discovered, subseguent 
to their ratification of the Settlement Agreement, that there are 
questions and areas of uncertainty about those provisions. If 
those issues are not resolved and clarified, they threaten to 
interfere with the Tribe's use of the properties for a shipping 
terminal facility and with the parties' desire to maximize the 
beneficial use of the Blair Waterway. Because a shipping ter
minal facility is one of the central and most vital parts of the 
settlement to the Tribe, and because the Blair Navigation Project 
is important to all the parties, this Supplemental Agreement 
resolves these issues. The Port and_jtjie_Citv will execute__a 
separate agreement to address allocation_pf_ce.rtai^^^ 
payment__between ..them. 

2. MODIFICATION. To the extent they are inconsistent, this 
Supplemental Agreement shall be deemed tp modify the Settlement 
Agreemeht. Except as specifically modified, the terms of the 
Settlement Agreement shall remain in full force and effect. 

3. PROJECTS. Pursuant to a separate agreement, the Port 
and the City will design, manage, and carry out the projects 
listed in this section and described more fully in the rest of 
this document. As provided in section H of Technical Documentr^^ 

I 
This Supplemental Agreement between the Port of Tacoma 

("Port"), the City of Tacoma ("City") and the Puyallup Indian — 
Tribe ("Tribe"), and approved by the United States Department of I 
the Interior ("Interior") pursuant to 2 5 U.S.C. § 81, is made to * 
set forth the jnanner in which the parties will carry out certain 
aspects of the Settlement Agreement that is incorporated in the 
Puyallup Tribe of Indians Settlement Act of 1989, P.L. 101-41. I 

I 
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^1, the Tribe shall have the right of approval of the plans and 
specifications for these projects; provided, however, that that 
section shall apply to relocation of the water line addressed in 
subsection (a), below, only where that project crosses or direct
ly affects the Tribe's property. Î ?,:alT;gbtoecfeiTprTZScaisedlibyat'Ke 

a fcejial'l 5c a t i orfTvo f «!itheTaddi t i on a Î PaiffGnnt*. 

a. The City will relocate to a land route around the 
south end of Blair Waterway the 3 6" water line that is discussed 
in section D(l)(b)(1) on page 11 of Technical Document #1. 

Cb-. The City will relocate the sanitary sewer line that 
is discussed in section D(l)(b)(1) on page 11 of Technical 
Document ^1. 

c. The Port will, as part of the Blair Navigation 
Project, dredge in front of the Tribe's Blair Waterway property 
from the channel line to the pierhead line to a depth of at least 
-45 feet (with the additional allowances contained in Technical 
"Document ̂ 6). 

d. The Port will fill the graving dock on the Blair 
Waterway property to the normal capping level. The Tribe shall 
be responsible for capping the graving dock. 

e. The Port will remove material in the temporary 
storage area known to the parties as "Mud Lake" on the Blair 
Waterway property. The Port will then fill the rcsevoir to the 
elevation of the adjoining undisturbed portions of the property. 

4. WATER LINE RELOCATION. The water line referred to in 
section 3(a), .a:bove, will be relocated under the following terms 
and conditions: 

a. Removal of the water line from the Blair Waterway 
property shall be completed prior to the time when dredging for 
the Blair Navigation Project reaches the current location of the 
water line. Until that time, the water line shall be permitted 
to stay in place. 

b. After modification and release of easements pur
suant to the Settlement Agreement, the existing easement for the 
water line across the Blair Waterway property has a gap of 
approximately ten feet in its legal description. The Tribe 
agrees that until the water line is relocated and the existing 
line abandoned (as evidenced by notice to the Tribe from the 
City), the City's easement shall be deemed to cover the area 



Supplemental Agreement 
Blair Waterway and Navigation Project 
Page 3 

omitted from the legal description iso that the easement will be 
continuous for the length of the water line. 

c. The existing easement for the current water line 
will be deemed to expire upon completion of the relocation 
project and the existing line abandoned (as evidenced by notice 
to the Tribe from the City). Upon completion of the project, the 
City agrees to execute and convey to the Tribe a release of ease
ment. 

g. The Port shall remove the existing yatergpJLp'e from 
the Blair Waterway; r.empxa3jn?.fsyiejEabanaone3^plpg^n:^ 
W a t ê rvaŷ pr op̂ Htyjvghjallra3£t̂  
the"TCiVy7̂ $n.dxsh.ajLl2SJ.ecome,ŝ  

sl.ffi^EWER^^INErRELbCATiONl^ The location of the sewer line 
referred ""to *"iri''sectibh 3"'(b) , 'above, will be modified under the 
following terms and conditions: 

a. That part of the sewer line located in the Blair 
Waterway will be lowered and reconstructed within its current or 
a new easement to a depth sufficient to allow dredging, between 
the channel lines and between the channel and pierhead lines in 
front of the property, to a depth of 4^^feetTpplus the additional 
allov;ances described in Technical Document ^6 (e.g.,' at least an 
additidhal'rfbbt ••'for.̂ advance.-maintenance-plus»two'sfeet-3:for̂ x:onr 
tractor'STallowance). 

I 
d. The Tribe will grant to the City two easements 

across the Puyallup River: one for a tie-line to the Milwaukee _ 
Way main; one for construction of pipe line -^5. The easements I 
will be granted at no cost to the city, other than the City's • 
expenditures for the projects described in this document. 

I 
I 

e. Project construction in and under the Puyallup 
River will be timed to minimize impacts on juvenile salmonid 
migrations and interference with Tribal members' fishing activi
ties. Construction in the river shall'be permitted only between 
June 15 and September 1. If the Tribe's fisheries and environ
mental concerns have been satisfied, the Tribe agrees to cooper-
ate in the necessary permitting and approval process within a m 
reasonable time period. Work may be carried on after September 1 • 
if the City and Tribe agree on an appropriate schedule and the 
work is permitted by applicable law. S 

f. The Port shall provide necessary easements to the 
city across Port property at no cost to the City. The form of ^ 
the easement(s) shall be substantially similar to the easement fl 
attached as Exhibit A. * 

I 
I 
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b. That part of the sewer line located on and adjacent 
to the Tribe's Blair Waterway property will be lowered and recon
structed at a level at least 18_f_eet_ below. MLLW_..from__the bulkhead 
line to the channel line fronting the..property so as to eliminate 
conflicts with the Tribe's use of the property for-pier develop
ment and berthing and terminal operations. 

c. Modification of the sewer line shall be completed 
no later than six months after the date on which dredging for the 
Blair Navigation Project reaches the current location of the 
sewer line. 

6. DREDGING. The dredging referred to. in section 3(c), 
above, shall be carried out under the following terms and condi
tions: 

a. The Port may, at its option, (i) perform additional 
dredging in other areas of the Blair Waterway to achieve greater 
depths in the channel or channel-to-pierhead zone, and (ii) 
enlarge the turning basin at the upstream end of the Blair 
Waterway in the locations indicated on the map attached as 
Exhibit B; provided that these activities must be done in com
pliance with the standards for dredging in the Blair Waterway set 
forth in the Settlement Agreement and Technical Document #4. As 
long as the enlargement is done in compliance with those stand
ards, the activities conducted in accordance with this paragraph 
shall be deemed to be part of the Blair Navigation Project and as 
such shall have the Tribe's approval as provided in section 
IV(B)(2) of the Settlement Agreement. 

b. The parties agree that the term "to Lincoln Avenue" 
as used in the second paragraph of section A(2) of Technical 
Document #6 shall mean the center line of Lincoln Avenue as 
extended into Blair Waterway. 

7. GRAVING DOCK. The fill of the graving dock referred to 
in section 3(d), above, shall be carried out under the following 
terms and conditions: 

a. All dredge materials placed in the graving dock 
shall meet the requirements of applicable law for open water 
disposal and shall meet the disposal standards of federal and 
state law. 

b. Dredge materials placed in the graving dock shall 
be suitable for use as fill that will leave the property, after 
the Tribe has capped the fill, usable for its intended purpose as 
a shipping terminal facility. 
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c. The graving dock shall be filled during the Blair 1 
Navigation Project dredging, unless the Port and the Tribe agree 
to a different schedule. The Tribe may, at the Tribe's option, f 
direct the Port (1) not to fill the graving dock, or (2) to place ^ 
the dredge materials on uplands adjoining the graving dock. If 
the Tribe chooses option (1) of this subparagraph, the Port shall 
not be obligated to provide for the fill of the graving dock. If I 
the Tribe chooses option (2) of this subparagraph, the Port " 
shall, if permitted by applicable laws, place the dredge mater
ials on uplands adjoining the graving dock in a manner agreed 
upon by the Tribe and the Port. I 

• 8. MUD LAKE. Removal and fill of Mud Lake referred to in ^ 
section 3(e), above, shall be carried out under the following • 

a. The Port shall remove the dredge material and liner 
from the resevoir that were placed there by the Port and that are 
not suitable for fill and remediate all remaining contaminated 
materials regardless of their source, consistent with the terms 
of the Settlement Agreement and Technical Document f l . 

I 
I 

b. All material placed in the resevoir shall be clean ^ 
and uncontaminated and shall meet the requirements of federal and K 
state law. The term "clean and uncontaminated" is defined as • 
material which would meet or exceed the soil conditions required 
as a result of the MOA dated , between the . M 
Tribe, Port, United States Environmental Protection Agency, and % 
Washington Department of Ecology. 

c. Material placed in Mud Lake shall be material suit
able for use as fill that will leave the property usable for its 
intended purpose as a shipping terminal facility. The Port shall 
not be responsible for paving Mud Lake. 

d. Mud Lake shall be filled before or during the Blair 
Navigation Project dredging, unless the Port and the Tribe agree 
to a different schedule. 

9. COST. The parties shall divide the cost of the actions 
described in this document as follows: 

a. The Port and the City shall pay the costs of the 
improvements described in this document, pursuant to a separate 
agreement between them. The Tribe will reimburse them for a 
portion of those costs as set forth below. 

b. If and when the Tribe or a developer pursuant to an 
agreement with the Tribe undertakes substantial development of 

a 
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the Blair Waterway property, it shall pay to the City the sum of 
$4 50,000 plus the amounts, if any, determined under subsections 
(d) and (e) , below. The Tribe shall make this payment from funds 
the Tribe, obtains for the jourppse of .that development. The Tribe 
shall make the payment within 60 days of the availability of the 
first proceeds of construction financing or funding to used for 
this development. 

c. The Tribe will pay to the Port the sum of $450,000 
plus the amounts, if any, determined under subsections (d) and 
(e), below. This amount shall be in payment for dredging in 
front of the Blair Waterway property (see section 3(c), above), 
filling the graving dock, and excavating and filling Mud Lake. 
This a.mount shall be paid as set forth in subsection (f) , below. 

d. The Tribe's payment obligations set forth in 
subsections (b) and (c), above, shall be indexed from the effec
tive date of the Settlement Agreement through the date on which 
the City awards the contract for said sewer relocation. The 
Engineering News Record Seattle Construction Cost Index will be 
used. 

e. Beginning on the date on which the indexing 
described in subsection (d), above, ends, the remaining amount 
owed by the Tribe will accrue interest at the rate of eight per 
cent (8%) simple interest, calculated by the diminishing balance 
method, until paid in full. 

f. The total amount to be paid to the Port under 
sections 9(c), 9(d), 9(e), and 10 of this Supplemental Agreement 
shall be paid by the Tribe as follows: 

(1) During the first five years of the schedule 
set forth in section D(2) of Technical Document #6, the Tribe 
will pay simple interest at the rate of 8% on the principal 
amount; 

(2) During years 6 through 20 of that schedule, 
the Tribe will paiy the principal amount owed plus simple interest 
at the rate of 8%, calculated by the diminishing balance method, 
amortized over that 15 year period. 

(3) The Port may, at its option, choose to offset 
the amounts owed by the Tribe against its payments to the Tribe 
under section D(2) of Technical Document #6, in lieu of receiving 
payments from the Tribe". , 

g. If the total cost of the projects listed in section 
3 of this Supplemental Agreement is less than three million dol-
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I 

lars, the Tribe's obligation to pay and reimburse the City and 
the Port under subsections (b) and (c) , above, shall be reduced • 
by an amount equal to 3 0% of the amount by which the total cost § 
falls short of three million dollars. The reduction shall be 
allocated between the payments to the Port and the City in a _ 
manner to be determined by the Port and the City. • 

I 
10. COST OF SURVEYS. Pursuant to section C(7) of Technical 

Document ^1, the Port has carried out surveys of each, parcel that 
it will convey to the Tribe in the settlement. Although the cost 
of these surveys would otherwise be paid to the Port by the Tribe 
on the effective date, the Port instead agrees to deferred pay- _ 
ment of the total cost in the sum of $42,000 plus eight per cent I 
(8%) simple interest from the effective date, calculated by the " 
diminishing balance method. Payment by the Tribe will be made in 
the manner prescribed in section 9(f) of this Supplemental 
Agreement. I 

I 
11. ASSESSMENT CHARGE. Tacoma City Code section 12.10.153 

provides that in some circumstances water service will be provid
ed only upon payment of a water main connection charge. This 
charge is in addition to the normal service construction charge. _ 
The Blair Backup property would ordinarily be subject to a • 
connection charge when the owner requests water service. The • 
City agrees to waive the connection charge that would otherwise 
be applicable under City Code section 12.10.153. The Tribe, like H 
any other customer, will be subject to the ordinance rate charges fl 
for obtaining water service including the water service construc
tion charge for the meter, piping, and other customary items. 
The City warrants that City Code section 12.10.153 is not pres
ently applicable to any of the other settlement properties that 
are within the Tacoma city limits. 

12. OPTION FOR ANODE BED AREA EASEMENT. In exchange for the 
waiver-given in paragraph 11 of this document, the Tribe grants 
to the City and its Water Division the option of obtaining an 
easement (at no cost to the City) for an anode bed area (50 feet 
by 18 feet) beneath the pier/dock structure between the bulkhead 
line and the pierhead line. The City agrees that if it exercises 
the option and obtains an easement for that purpose, it will use 
the easement in a manner that will not interfere with the Tribe's 
pier/dock structure or its use. 

13.'' REVISION OF CITY POWER LINE. There exists along the 
west side of Alexander Avenue a power line which, unless it is 
modified, will interfere with transportation of containers from 
the Blair Waterway property to the Blair Backup property. The 
City agrees to modify the configuration of that power line to 
provide a crossing at least 150 feet wide between those two 
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properties where the power line is either placed underground or 
raised to allow at least a 40 foot clearance. This modification 
is in addition to the modifications in a separate power line on 
the east side of Alexander Avenue that are described in section 
D(l)(b)(1) of Technical Document i l . 

14. PERMIT TO RETAIN UTILITIES. The Tribe hereby grants to 
the City and its Department of Public Utilities, Light, Water and 
Belt Line Divisions, and Public Works Sewer Utility Division, a 
temporary permit to retain in their present location certain 
utility facilities in, on, under, over, across and within Sec
tions 27, 35 and 36, Township 21 North, Range 3 East, W.M. , which 
property is being transferred by deed to the United States in 
trust for the Tribe under the Settlement Agreement. This permit 
shall remain in effect until the Tribe or its lessee has executed 
a contract for substantial development of the Blair Waterway 
property, at which time the Tribe may notify the City by certi
fied letter from the Tribal Council that ̂ hbseAi€l.^^tyj^ta(biq:1?t^^s> 

P£esor5.Bed^^an^thl^^^lMen^^^greem^ The subject utility 
facilities are: power lines, water mains and hydrants, rail 
tracks and sewer facilities. The notice of removal or relocation 
shall be delivered to the City Manager and to the Director of 
Utilities and shall allow a minimum of 18 0 days from the date of 
service of the letter for completion of the removal or reloca
tion. 

15. TRACKAGE. The City agrees that title to the Belt Line 
Railroad trackage located in the vacated Lincoln Avenue corridor 
on the Blair Waterway property shall be transferred to the Tribe 
on the date that the Blair Waterway property is conveyed to the 
United States in trust for the Tribe. 

16. DEPARTMENT OF THE INTERIOR APPROVAL. The Tribe will, as 
part of a Supplemental Agreement between the Tribe and Interior, 

///// 
///// 
///// 
///// 
///// 
///// 
///// 
///// 
///// . 
///// 
///// 
///// 
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obtain advance approval from Interior for the easements and 
permit described in paragraphs 12 and 14, above. 

DATED this ̂ A d / " day of X / y / ^ . y ^ / t y Z ^ 1990. 

PUYALLUP INDIAN TRIBE 

Robert: Earley / 
President, Port Commission 

CITY OF TACOMA 

Approved as to form: APPROV 

John Howard Bell 
Attorney for Puyallup Indian Tribe 

^̂ lÂ  

p DIRECTOR OF/UTILITIES 

Charles R. Blumenfeld 
Attorney for Port of Tacoma 

! 

I 
^J^'7x;y) p ' ^ - ' •—- I 
Chairman, iKayallup T r i b a l Council 

I 
PORT OF TACOMA • 

I 
, . . j ^ . . ^ J./7. U < . j ^ ^ - _ 
Kaifen Vialle • 
Mayor * 

I 

'•1 
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William J, 
Attorney fecjx Ci ty of Tacoma 

APPROVED, pursuant to 25 U.S.C. § 81; 

United States Department of the Interior 

SHTEXTRH\SHTPROP\B LAIRNAV.SUP 
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WilliaKi J. Bs^JT^ — f ^ 
Attorney fo/ City of Tacoma 

APPROVEDj^ pursuant to 25 U.S.C. § 81: 

•" United States Department of the Interior 

SKTEXTRN\SMTPR0P\BLA1RNAV.SUP 

\ 

RECEIVED 

AP^ 41990 
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Co. 
'^;>aSS> [t>0»>.iN^>>-

City Of Tacoma Public Works Department 
ATTENTION: William Pugh 
747 Market Street, Suite 408 
Tacoma, Washington 98402 

BUBOBCTS Hydraulic pro3eot Appliofttlon - stora Driin tiM outfall 
S^S Ŝ «̂ }**° ;.*̂ ''̂ ^ Wtort^ay, Tributary t l oommenceSiit 
County, WD? tog Ko. OO-57172-oi, WRIA lO.KARI 

Dear Mr. PughJ 

The Washington Department of Fisheries (WDF) received the ahnvo 
referenced Hydraulic Project Application on Au^st 31 iSg? bî ; «. 
reasSlf ̂ """ "°"^'"'^" Proce.JSg at this°?ime^|^ I L folloving ''̂  

Inconplete Application - Additional information is required 
Complete plans and specifications of the oro-iect reiat-̂ v̂  *-̂  
?S?LW?'f o ^ f ̂ "̂  ?"^"^ ;̂?̂ ?̂ > (Datum, MeaS^JSer Loi'̂ wiSr'''' 
iS^entill ilLS?«\«%?''K"^^*'^^^ ̂ ° facilitate evaluation of 
potential impacts to fish resources. The drawinas miist 
c?SS^™?^^^P^''^.^^^^^"5 conditicns and ScliSIp^an and 
ShS? ̂ Sr̂ J'̂ ^̂ .̂'̂ i®''̂  °^ ^^^ proposed project for any aSivities 
that are planned below the line of ordinary hiah water i S 
location of all prominent natural featSe^andSalSale'improve
ments on the bank and beach in the immediate vicini?y of the 
project area must be•accurately represented. ^ 

The project description submitted for the Ehor-elino c,i>.o+-=»•,<-<=! 
adlaiSr?^ Permit (#141.526) indicated ?hat°th^'SIt?aSfarei'' 
adjacent to Alexander Avenue would be filled as part of the 
SSan^rk"??;«v"2nr^' ^'^V" -?«itted to WDF go^'nof i^Late 
that If voi »?«Ĵ  ^i^^ ""T"^ i? ̂ ^^^ wetland area. Please note 
fill fn^wSi^i??! 2.''°''*̂ ''?̂  V"^ previously proposed wetland 
r m , an HPA will be required as well as adequate mitigation to 
compensate for adverse impacts to fish life. wî îgatlon to 
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City of Tacoma 
October 13, 1992 
Page 2 

Your application is placed on hold until we receive the above-
identified information; and will be processed after the information 
has been received. 

We appreciate your cooperation in our efforts to protect, perpetuate 
and manage the fish resources of the state of Washington. 

If you haye any questions regarding the status of your application, 
please contact Randy Carman, Regional Habitat Manager, at (206) 
902-2573. 

4$^ 
S^cerely, ^ 

•^•-vv. 

Duane E, Phinney, Chiefl 
Habitat Management Division 

DEP:RC:Imh:13 

cc: Peter Katich - City of Tacoma Public Works 
3rd Floor, Tacoma Municipal Bldg. 
747 Maorket Street 
Tacoma, WA 98402 

I 

• ^ 

(1 
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Si 
TWjnifl City of Tacoma 
m m m . omoeortheCHyActoniey 

FAXED TO PROVIDE EARLIEST RESPONSE 
n 

October ZO, 1992 

Mr, Duane E. Phinney, Chief 
Habitat Management Division 
Department of Fisheries 
11^ General Administration B1dg. 
N.S. AX-n 
Olympia, VIA 98604 

Re: Hydraulic Project Application Outfall Construction - Blair 
Waterway, Tributary to Commencement Bay, Section 35 Township 21 
North, Range 03 East, Pierce County, WDF Log No. 00-57172-01, 
WRIA lO.HARI 

Dear Mr. Phinney: 

Your letter of October 13, 1992, has been referred to roe for response. 

Please be advised that your assertion of jurisdiction and necessity for an HPA 
with regard to a manmade storm drainage device known as the smaller "Lincoln 
Avenue Ditch" Is Improper, as a matter of law. As was brought out at the 
Shorelines Substantial Development Permit hearing, this ditch was constructed 
by the Port of Tacoina and dedicated to the City of Tacoma over forty years 
ago. All water to and from the ditch is conveyed by nanmade conduit. 

As I am sure you are aware, your enabling legislation is pursuant to RCW 
75.20.100, which commences that "a hydraulic project or other work that will 
USB, divert, obstruct or change the natural flew or hed of any... waters of 
the state....* (Emphasis added) In the middle of that statute, the 
legislature has given express guidance as to Its Intended coverage: 

Bed shall mean the land below the ordinary high water lines 
of state waters. This definition shall net Include...storm 
water run-off devices or other artificial water courses 
except where they exist in a natural water course that has 
been altered by man. (Emphasis added) 

Thus, your agency simply has no jurisdiction with respect to any action 
relating to the ditches. The legislature clearly limited the HPA requirement 
to natural water courses. 

D907w 

717 Martust Street. Room 1120 I Tacoma. WastaiogtOD 08402-3767 I (206) 5d1-58B5 
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Hr, Duane E. Phinney, Chief - 2 - October 20, 1992 

As was clearly established in the lengthy hearing with respect to the 
Shoreline Substantial Developraent Permit, there was simply no evidence ^ 
presented by Mr. Carman, representing your department, or any other party to ? 
support any concTuslon other than these ditches are manmade. They are storm î  
water run-off devices. 

The City of Tacoma is engaged in this project solely as part of the Puyallup 1 
Settlement Agreement. The Settlement Agreement imposes strict timelines upon I 
which the City must complete its project, and there are corresponding 
deadlines Imposed upon the Port of Tacoma. Please be advised that your f 
Immediate response is urgently requested for these reasons. Please also be 
advised that in the event the City Is required to pay delay penalties to the 
Puyallup Tribe, we may have no choice other than to look to you for redress. 
I most earnestly suggest that you carefully confer with legal counsel as to 
the position that you have taken In this matter. Again, I feel that you have 
no legal support in asserting HPA Jurisdiction here. I would be happy to 
discuss this matter with you or your attomey and hope that wa may 
expeditiously resolve this matter. 

Sincerely, 

0907W 

<fc-

KATHRYN B. GERHARDT f; 
Assistant City Attorney 
KBG/bn ::7 

cc: Ray E. Corpuz, Jr., City Manager -̂  
Karen Larkin, Public Works 
William Pugh, Public Works rr' 
Port of Tacoma 
Puyallup Tribe 

0 

V 1 
-. i 

i-j 

2% T A C O M A C I T Y A T T D P H P V in_on_i-i-. o-. . 
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ibi*< Turner 
ac DiMCtor 

STATE OF WASHINCTON 

DEPARTMENT OF FISHERIES 
n s Cenersl AdrrinistntJonBulkiing, MS. AX-11 • Ofympla. Washington 9aSOl m (206)753-6600 . (SCAN) 234-660O 

October 27, 1992 

BBCei^eO 
Kathryn B. Gerhardt OCT 2 B 1 ^ 
Assistant city Attorney, City of Tacoma 
Office of the City Attorney . r̂ lTV ATTHPlMPV 
747 Market Street, Room 1120 t#n I IM IVjnixci 
Tacoma, Washington 98402-3767 
Dear Ms. Gerhardt: 

This is in response.to your letter to me of October 20, 1992, in 
which your advise me of your opinion about Washington Department 
of Fisheries (WDF) authority with respect to the "Lincoln Avenue 
Ditch". 

In that letter you quoted the appropriate portion of RCW 75.20.100 
as support for your contention that we have no authority oyer this 
particulau: body of water. In that quotation you appropriately 
noted tha definition of "bed" excludes stormwater run-off devices 
'•. . . except where they exist in a natural water course that has 
been altered by man". 

since the entire area surrounding this body of water is within what 
was historically part of the commencement Bay intertidal area, it 
obviously meets the test of being within ". . . a natural watcur 
course that has been altered by man". Thus, our authority under 
RCW 75.20.100 pertains, 

I have, however, talked with Karen Larkin and wc have agreed in 
principle on some minimal mitigation that would replace th© habitat 
lost by the proposed project, A Hydraulic Project Approval has 
been issued. 

SincerelyI 

Dutme E. Phinney, C h i e f ^ 
Habi ta t Management Divietron 

DEP:lmh 



DEPARTHEHT OF FISHERIES EL 

HYDRAULIC PROJECT 

APPROVAL 

R.C.W. 75.20.100 
R.C.W. 75.2 0.103 
October 29, 1992 

DEPARTMENT OF FISHERIES 
General Adminfstratfon Bldg. 
Olympia, Washington 98504 

(206) 753-6650 
(applicant should refer to this date in all correspondence) 

PAGE 1 OF 3 p;^GEs 
f^l-Z.r^4/ 

[lOlLAST NAME FIRST 

*—' Tacoma Public Works Dept. 
nriCONTACT PHOHE(S) 

l^ 591-5525 [D CONTROL NUHBER 00-57172-02 
119] STREET OR RURAL ROUTE 

i—' 747 Market St., #408, ATTN: William Pugh HI E m WRIA 
•—J 1 0 . MAPI 

CITY 

Tacoma 
STA" 

WA 
STATE 

98402 
ZIP 03 17 

^ A T E R 
Blair Waterway TRIBUTARY TO ^ _ 

Coinmencement Bay 
11 . TYPE OF PROJECT 

Storm Drain 
.ITIbUARTER 
' SECTION 

SECTION 

35 
TOWNSHIP 

2 IN 
RANGE(E-U) 

03E 
COUNTY 

Pierce Outfall, Wetland 

Fill & Mitigation 

TIME LIMITATIONS: 
l y i T H l S PROJECT MAY BEGIN 

'—' Immediately 
E AND HUST BE COHPLETED BY 

March 15, 1995 
THIS APPROVAL IS TO BE AVAILABLE ON THE JOB SITE AT ALL TIMES AND ITS PROVISIONS FOLLOWED BY THE PERMITTEE AND OPERATOR PERFORHIHG 
THE WORK. 

STT. IMPORTATTr C m T . m . PROVISIONS ON RCTEIffiK SIDE OF APPROVAL 

NOTE: The Washington Department of Fisheries (WDF) has reviewed your 
glans received on August 31, 1992 and Duane Phinney, Chief of 
abitat Management Division, discussed the wetland rill portion 

of the project with Karen Larkin on October 21, 1992. 

1. This project is approved as illustrated in your application and as 
discussed with Ms. Larkin by phone on October 21, 1992 subject to 
the following provisions. 

1 2. The City of Tacoma. Public Works Department shall construct a 
mitigation site within the Thea Foss Waterway (or another mutually 
agreeable location) to provide full compensation for the loss of 
intertidal wetland habitat destroyed as a result of this project. 

) The mitigation project shall be completed within two (2) years of 
the completion of the Blair storm drain and outfall proiect and 
shall be designed, constructed, and located to provide full, 
compensatory mitigation for wetland losseis at the project site. 

1 A mitigation plan shall be submitted to WDF for approval prior to 
i construction of the mitigation site. The plan shall contain all 
/ the components of a standard mitigation plan (e.g. environmental 

goals, work plan, performance standards, monitonng plan, and 
contingency plan). 

>3. The applicant or contractor shall notify the Regional Habitat .. 
Manager listed below by phone at least seven (7) working days prior 
to the start of construction activities. 

EPA- DNS by City of Tacoma - May 1992 
iioNAL HABITAT MANAGER - Randy Carman (206) 902-2573 
TROL . Tuggle 

PklCANT - WILDLIFE - READER - PATROL - HAB. HGR. - WRIA 

EPARTMENT OF FISHERIES ^ D A V ^ - ^ V . ^ ^ ' J U J T iJ- DIRECTOR 



DEPARTHEHT OF FISHERIES EL 

HYDRAULIC PROJECT 
APPROVAL 

R.C.W. 75.20.100 
R.C.W. 75.20.103 
October 29, 1992 

DEPARTHENT OF FISHERIES 
General Ackninistration Bldg. 
Olympia, Washington 98504 

(206) 753-6650 

(applicant should refer to this date in all correspondence) 

PAGE 1 OF 3 PAGES 

pmLAST NAME 

'—̂  Tacoma Public Works Dept. 
[T^CONTACT PHONE(S) 

l—' 5 9 1 - 5 5 2 5 n CONTROL NUMBER 0 0 - 5 7 1 7 2 - 0 2 
12 WATE "Blair Waterway 

[FJWRIA 
lO.MARI 

4. Work below the ordinary high waterline shall not occur from March 
15 through June 14 of any year for the protection of migrating 
juvenile salmonids. 

5. Rock used for the outfall structure shall be composed of clean, 
angular material of a sufficient size to prevent its being washed 
away by high water or wave action. Only the minimum amount of rock 
necessary to stabilize the outfall shall be used. 

6. Project activities shall not occur when the project area is 
inundated by tidal waters. 

7. Use of ecjuipment on the beach shall be confined to a specific 
access and to a 50 foot work corridor waterward of the outfall. 

8. Excavated materials shall not be stockpiled on the beach below the 
ordinary high waterline. 

9. All trenches, depressions, or holes created in the intertidal area 
shall be backfilled prior to inundation by tidal waters. Trenches 
excavated for the outfall may remain open during construction, 
however, fish shall either be prevented from entering such trenches 
or provided a readily accessible exit route for use during ebbing 
tides. 

10. Any concrete poured on site shall be poured at low tide when the 
area is dewatered, and shall be allowed a minimum curing time of 
two (2) hours prior to coming in contact with state waters. Wet 
concrete shall be prevented from entering waters of the state. 
Forms for any concrete structure shall be constructed to prevent 
leaching of wet concrete. Impervious materials shall be placed 
over any exposed concrete not lined with the forms that will come 
in contact with state waters. Forms and impervious materials 
shall remain in place until the concrete is cured. 

11. Project activities shall be conducted to minimize siltation of 
beach areas and bed materials. 

12. If a fish kill occurs or fish are observed in distress, the project 
activity shall immediately cease and WDF Habitat Management Division 
shall be notified immediately. 

13. Debris or deleterious material resulting from construction shall 
be removed from the beach area and project site and shall not be 
allowed to enter waters of the state. 

REV 10/16/88 
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APPROVAL 
R.C.W. 75 .20 .100 
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October 29, 1992 

DEPARTMENT OF FISHERIES 
General Administration Bldg. 
Olympia, Washington 98504 

(206) 753-6650 
(applicant should refer to this date in all correspondence) 

PAGE 1 OF 3 PAGES 

[lOlLAST NAME ' 

'—' Tacoma Public Works Dept. 
(i^CONTACT PHONE(S) 

L-l 591 -5525 T] CONTROL NUMBER 

0 0 - 5 7 1 7 2 - 0 2 
(illwATER^, . „ . 

'—̂  B la i r Waterway 
[£]wR IA 

lO.MARI 

14. Water equality is not to be degraded to the detriment of fish life 
as a result of this project. 

If you have any (questions or need additional information, please 
contact Randy Carman, Regional Habitat Manager, at (206) 902-2573. 

LOCATION: 

50:12:lmh 

cc: 

Blair Waterway and connected wetlands at Linclon Ave., Tacoma. 

Duane Phinney 
Karen Larkin - Tacoma Public Works 

REV 10/16/88 



THIS A P P R O V A L IS TO BE A V A T L A B L E ON T H E JOB SITE AT 
A L L TIMES AND ITS PROVISIONS FOLLOWED BY T H E 

P E R M I T T E E AND OPERATOR P E R F O k M I N G T H E WORK 

THE PERSON(S) TO WHOM THIS APPROVAL IS ISSUED MAY BE H E L D LIABLE FOR ANY 
LO.VS OR DAMAGE TO FISHLIFE OR FISH HABITAT WHICH RESULTS FROM FAILURE TO 
COMPLY WITH THE PROVISIONS OF THIS APPROVAL. 

FAILURE TO COMPLY WITH T H E PROVISIONS OF THIS APPROVAL COULD RESULT IN A 
n V l L PENALTY OF UP TO ONE H U N D R E D DOLLARS PER DAY OR A GROSS MISDEMEANOR 
IHARCJE. POSSIBLY PUNISHABLE BY FINE OR IMPRISONMENT. 

ALL H Y D R A U L I C PROJECT APPROVALS ISSUED PURSUANT TO RCW.75.20.100 ARE 
SUBJECT TO ADDITIONAL RESTRICTIONS, CONDITIONS, OR REVOCATION IF T H E 
DEPARTMENT OF FISHERIES OR D E P A R T M E N T O F WILDLIFE D E T E R M I N E T H A T NEW 
BIOLOGICAL OR PHYSICAL INFORMATION INDICATES THE NEED FOR SUCH ACTION. THE 
PERMITTEE HAS T H E RIGHT P U R S U A N T T O C H A P T E R 34.04 RCW TO A P P E A L SUCH 
•lECLSIONS. ALL H Y D R A U L I C PROJECT APPROVALS ISSUED PURSUAN-i TO RCW 75.20.103 MAY 
3i: MODIFIED BY T H E D E P A R T M E N T O F FISHERIES OR DEPARTMENT O F WILDLIFE D U E TO 
TMANGED CONDITIONS A F T E R CONSULTATION WITH THE PERMITTEE: PROVIDED HOWEVER, 
THAT SUCH MODIFICATIONS SHALL BE SUBJECT TO APPEAL TO T H E H Y D R A U L I C APPEALS 
BOARD ESTABLISHED IN RCW 75.20.130. 

THIS APPROVAL PERTAINS ONLY T O T H E PROVISIONS OF T H E FISHERIES AND 
.VIIDLIFE CODES. ADDITIONAL A U T H O R I Z A T I O N FROM OTHER PUBLIC AGENCIES MAY BE 
sf-CESSARY FOR THIS P R O J E C T . 

l i 

ri 

APP1:AI.S - (;iiNIiRAL INFORMATION :• j 

I- VOL. WISH ID APPl-AI. DliNIAI. OR CONDIIION.S OF AN H P A , TIUIRK ARH INFORMAL AND FORMAL APPEAL ^<, 
Kt>n;.S.S|-.S AVAH.ABI.Ii. \ \ 

. . L M - O R M A I . APPliALS: • f l 

AN INIORMAL APPUAL ( W A C 2 2 0 - 1 1 0 - 3 4 0 ) CON.SLSTS OF CONTACriNCi TIOI REGIONAL HABITAT M 

MANAtil-R ANO I>LS(:US.SIN(i YOUR CONCIvRNS. MO.ST PROBLl-MS ARI- RESOLVED AT THIS LEVEL, BUT IF ^ 
NOT, YOU MAY lil.I'.VATIi YOUR CONCl-RN.S TO Till'. ClIIliF ()F TJU- H ABIT AT M A N A G E M F . N T DIVISION IN 
Ol YMPiA. T m - H A B I T A T M A N A ( ; I ; M I - : N T D I V I S I O N C H I E F ' S D E C I S I O N S M A L L B E A P P R O V E D O R 

. I )1 .SAPPROV1;O B Y T H I - DIRJ- .C-TOR O R DllSICNlill. ll" YOU ARE N O T SATISFIED WITH THK RESULTS OF THIS 
IMOKMAI. APPEAL, A FORMAL APPI-Al. MAY BE I-II.IiD. 

. • • J " -
. FOKMAI . APPI iAI-S: ' . y 

1) FOR ALL CIVIL PENALTY APPI:AI_S AND FOR or iuiR HPA APPKAI.S WHICH A R E N O T ASSOCIATED WITH 

lUKUSATION OR .STOCK-WATJ-RINCJ DIVERSIONS, A WRHTEN APPEAL REQUEST MUST BE FILED WITH THE f t 
Di:PAR IMI-NT THAT LSSUI-D OR DENIED TlUi APPROVAL OR LEVIED THE CIVIL PENALTY YOU ARE | \ 
APPI-ALINO (WAC 2 2 0 - 1 1 0 - 3 5 0 ) . *'' 
2) FOR APPl-ALS OF DI:NIAL OR CONDITIONS OF" AN HPA ASSOCIATED WITH IRRIGATION OR STOCK- , % 
WAIIRINCJ DIVI-RSIONS Ollll-R TIIAN OVIL PENALTY APPEALS, A WRiriEN APPEAL REQUFJTT MUST BE H 
lll.i D WITH TIU- HYDRAULIC APPEALS BOARD PER WAC 259-04 . T»E MAILING ADDRESS OF THE '"̂  
Ai'pi-ALs BOARD LS: ENVIRONMI-NTAL H I : A R I N ( ; S O F F I C E , BUILDING T W O - R O W E S I X , L A C E Y , 

WAMIINCJION 9«504; T E L E P H O N F : 2 0 6 / 4 5 9 - 6 3 2 7 . U 

3) FAII .URI; I O APPI :AL WITIDN 30 DAYS O F n m D A T E O P ACTION YOU ARE APPEALING RESULTS IN ^ 

FOKFl-ITURi: O F ALL APPIiAL RlOirPS. 

n 



Department of « r»—''-—' ̂ -^ U VII 

oJ Jawma Public Works "'' DEC 021992 
HABITAT MANAGEMENT 

December 1. 1992 

Mr. Duane E. Phinney, Chief 
Habitat Management Division 
Department of Fisheries 
115 General Administration Building, 
MSAX-11 
Olympia, WA 98504 

Subject: Appeal of Hydraulic Project Approval - Storm Drain Outfall Construction - Blair 
Waterway, Tributary to Commencement Bay, Section 35, Township 21 North, 
Range 03 East, Pierce County, WDF Log No. 00-57172-01, WRIA 10.MARI 

Dear Mr. Phinney: 

The City of Tacoma Public Works Department received the above referenced Hydraulic Project 
Approval November 2, 1992. This letter shall serve as the City of Tacoma's appeal of Condition 
2 ofthe Hydraulic Project Approval pursuant to WAC 220-110-340. This notice of appeal is 
being filed within 30 days of receipt of project approval; 

It is our hope the appeal can be resolved informally with WDF staff. If this notice has not been 
properly filed please notify me immediately. 

Condition 2 requires the City to "... construct a mitigation site to fijily compensate for the 
intertidal wetland habitat destroyed as a result ofthe Blair storm drain and outfall project within 
two years of project completion." A mitigation plan approved by the Washington Department of 
Fisheries is also required. 

Pursuant to our phone conversation on October 21, 1992, it was my understanding the City 
would provide voluntary mitigation for the filling ofthe storm drainage ditch within 
Commencement Bay or its tributaries as part ofthe City's storm water management program. 
These actions would be above and beyond the requirements ofthe NPDES permit. In our 
conversation, we did not agree to a two year window to provide mitigation nor did we agree to 
provide a mitigation plan for approval by WDF. Therefore, this appeal requests the removal of 
the two year mitigation window, the requirement for a mitigation plan, WDF approval ofthe plan, 
and direct one-for-one mitigation. 

RiiHi'4()R Taamtei MiDUdtyal niiilditw. 747 Market Street Tacnnia. Washinvtmt ^FI-in2-^769 
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Mr. Duane E. Phinney, Chief 
City of Tacoma Informal Appeal 
December 1, 1992 
Page Two 

As we discussed, mitigation will not be provided for loss of habitat as a result of fiUing the smaller 
Lincoln Avenue Ditch since it is a manmade storm water run-off device and is therefore not under 
the jurisdiction of WDF. All water to and fi'om the ditch is conveyed by manmade conduit. RCW 
75.20.100 states that "a hydraulic project or other work that will use, divert, obstruct or change 
the natural flow or bed of any... waters ofthe state...." The middle of that statute gives expressed 
guidance as to its intended overage: 

Bed shall mean the land below the ordinary high water lines of state waters. This 
definition shall not include...storm water run-off devices or other artificial water courses 
except where they exist in a natural water course that has been altered by man. 

Thus, WDF has no jurisdiction wath respect to any action relating to the Lincoln Avenue Ditches. 
The le^slature clearly limited the HPA requirement to natural water courses. 

I understand you disagree with this opinion but felt we had come to a mutually agreed resolution 
that would not require us to pursue this through formal actions. 

Division Manager 
Utility Services Engineering 

KJL:MPY:bIs:WP1317b 

File: Utility Services Engineering 

I 

n 

I look forward to discussing this appeal with you fiirther. Please contact me at 591-5588 at your ,̂ i 
earliest convenience. I hope that we may expeditiously resolve this matter. 

Sincerely, 



D E P A R T M E N T O F T H E ARMY 
SEATTLE DISTRICT. CORPS OF ENGINEERS 

P.O. BOX 3755 December 2 1 , 1992 
SEATTLE. WASHINGTON 98IZ4-2Z5S 

H C L V TO 
ATTCNTIOM O r 

Karen Keeley, Project Manager 
EPA,Region 10, Superfund 
1200 Sixth Avenue, HW-113 _ . 
Seattle Washington 

Dear Ms. Keeley; 

The Seattle District, Anny Corps of Engineers would like to 
offer the following coinments on your Superfund Fact Sheet, dated 
November 20,1992. We concur with your Preferred Cleanup 
Alterative with some exceptions. 

As you are aware the Corps and EPA have an established 
Memorandum of Agreement (MOA) conceming the detennination of 
mitigation under the Clean Water Act Section 404 (b)(1) 
Guidelines. This MOA clarifies that proposed fill projects into 
a water of the U.S. must follow a se(juence of avoidance, 
minimizing and finally mitigating for impacts that cannot be 
avoided or minimized. The 404(b)(1) Guidelines at 40 CFR 230.10 
(3) further state that "...where a discharge is proposed for a 
special aquatic site all practicable altematives to the 
discharge which do' not involve a discharge into a special ao[uatic 
site are presumed to have less adverse impact on the aquatic 
ecosystem, unless clearly demonstrated otherwise". This seems to 
conflict with what you have proposed in the first part of 
paragraph 6) of the Preferred Cleanup Alterative . Although in a 
degraded state, the Lincoln Street ditch supports wetland 
vegetation (Grindelia intearifolia and Salicornia virainica) and 
is considered to be a special aĉ uatic site. The ditch is also 
intertidal and the extent of tidal influence extends beyond the 
Blair Waterway Property, so filling of the ditch would have : 
adverse impacts beyond the project's boundary. In addition, 
migratory waterfowl are often found utilizing the site. The Corps 
recommends that the preferred alternative for remediation of 
contaminated sediments of the Lincoln Street ditch be excavation 
(with proper disposal) of the sediments accompanied by planting 
of wetland vegetation. The ditch should remain connected to the 
Blair Waterway so that it remains an intertidal wetland. 
Mitigation should only be considered at the end of the process 
after all practicable measures to avoid or minimize have been 
implemented. 

Your fact sheet did not mention if there are any wetlands 
that will be impacted during the cleanup and associated 
containment on the seven acre Ohio Ferro-Alloys site. Has this 
been considered in your evaluation process? 

Thank you for allowing us the opportunity to comment. If 
you have any (juestionŝ , please contact Patrick Cagney at 764-
3624. * 
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I ^ ^ ! ^ ? UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
\ , V,-°* REGIONIO 

'"""'"^ 1200 Sixth Avenue 
Seattle, Washington 98101 

Rep ly t o 
A t t n oif: HW-113 D e c e m b e r 2 9 , 1 9 9 2 

Curtis Ratcliffe 
Port of Tacoina 
P.O. Box 1837 
Tacoma, Washington 98401-1837 

Bill Sullivan 
Puyallup Indian Tribe 
2002 East 28th Street 
Tacoina, Washington 98404 

RE: Lincoln Avenue Ditch Component of the 
Blair Waterway Property Cleanup 

Dear Curtis: 

This letter provides the position of the U.S. Environmental 
Protection Agency (EPA) Superfund Remedial Branch regarding steps 
that must precede EPA agreement to fill the large segment of the 
Lincoln Avenue Ditch as part of the Blair Waterway Property 
cleanup. The cleanup is to be undertaken by the Port of Tacoma 
(the Port) pursuant to the Puyallup Land Settlement Agreement of 
1988. As a result of comments received from the U.S. Army Corps 
of Engineers (the Corps) , EPA v;ants to clarify actions that the 
Port and the Puyallup Indian Tribe must complete before EPA will 
issue an administrative order to reguire filling the ditch. 

Under Alternative 4 of the Preferred Cleanup Alternatives 
for the Blair Waterway Property cleanup, the Port would fill the 
large segment of the Lincoln Avenue Ditch to contain contaminated 
sediments. Using the terminology of Section 4 04 of the Clean 
Water Act and EPA's 404(b)(1) Guidelines, 40 CFR § 230.10, this 
activity involves a discharge into the waters of the United 
States, in an area which is a special aquatic site. In order for 
EPA to authorize such an activity as part of a response action 
under the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA), we have to find that the activity will 
substantively comply with those requirements (or find a basis for 
waiving the requirement). The first requirement is to determine 
that there is no practicable alternative, within the meaning of 
40 CFR 230.10(a), to avoid the discharge. Note that there are 
several specific considerations for special aquatic sites. 
Second, we must find that steps will be taken to minimize 
potential adverse impacts. Finally, there must be mitigation to 
compensate for impacts that cannot be^ avoided or minimized. 

In comments dated December 21, 1992, on the Preferred 
Cleanup Alternative which has been made available for public 
comment, the Corps recommended excavation with proper disposal of 

o Printed on Pecycled Psper 



i the contaminated sediments in the ditch, along with other 
measures (see enclosed letter). The Corps writes that I 
"[m]itigation should only be considered at the end of the process 
after all practicable measures to avoid or minimize have been 
implemented." In order to respond to this significant comment, 
EPA needs the Port or the Tribe to provide a written 
justification that demonstrates there is no practicable 
alternative to the proposed discharge and that steps are being 
taken to minimize the unavoidable impacts.. This justification 
will also be used by EPA to document compliance of the action 
with the Clean Water Act and the 404(b)(1) guidelines. 

In addition, EPA has stated several times in correspondence 
to the Port, with copies to the Puyallup Indian Tribe, that we 
will not authorize filling of the ditch until an agreement on 
compensatory mitigation has beien worked out with the Washington 
Department of Fisheries and the U.S. Fish and Wildlife Service. 
Specifically, the Port or the Tribe must provide to EPA letters 
from those resource agencies indicating they do not object to 
filling of the large segment of the ditch and identifying any 
mitigation that is required. 

EPA recognizes that the rest df the cleanup for the Blair 
Waterway and the Blair Backup Properties will be ready to proceed 
at the end of the public comment period under an administrative 
order on consent (AOC). Rather than delay the cleanup pending 
resolution of the ditch issues, EPA is willing to negotiate an v »-, 
AOC for everything but the ditch cleanup. We can later amend the || 
AOC when the cleanup alternative for the ditch has been properly iJ 
documented by the Port and the Tribe. I would note that the Port 
will have to move swiftly if it wants to keep open the option of f| 
disposing the ditch sediments as part of the Sitcum Waterway |J 
Remediation Project, since those remedial plans are already being 
reviewed by EPA and will be governed by a separate consent « 
decree. O 

I hope this letter clarifies EPA's position on this aspect 
of the Blair Waterway Property,cleanup. If you have any fl 
questions, please call me at (206) 553-2141 or call Rich Ll 
McAllister a (206) 553-8203. 

- '̂ '1 
Sincerely, y 

JUA I G o l ^ 
Karen Keeley 
Superfund Site Manager 

cc: C. Blumenfeld, w/enc. 
R. DuBey, w/enc. 
J. Bell, w/enc. 
L. Sacha, w/enc. 



|{obert Turner 

•• cting Director 
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STATE OF WASHINGTON 

DEPARTMENT OF FISHERIES 
775 General Administration Building, M.S. A X - n • Olympia. Vi/ashington 98504 • (206) 753-6600 • (SCAN) 234-6600 

January 11, 1992 

City of Tacoma Public Works Departinent 
ATTENTION: Pat Yamashita 
2201 Portland Avenue East 
Tacoma, Washington 98421 

SUBJECT: Hydraulic Project Approval - Modification of Provision 
No. 2 - Storm Drain Outfall, Wetland Fill and Mitigatio 
Blair Water Way, Tributary to Commencement Bay, Section 35, 
Township 21 North, Range 03 East, Pierce County, WDF Log 
No. 00-57172-02 

Dear Mr. Yamashita: 

The Washington Department of Fisheries (WDF) reviewed your proposed 
language (received on December 21, 1992) for modification of Provision 
Number 2 in the above-referenced Hydraulic Project Approval and offers 
the following substitute: 

The City of Tacoma Public Works Department (City) agreies to and 
shall conduct a project approved, prior to construction, by WDF 
to create intertidal habitat to fully replace the area lost due 
to filling of intertidal a r ea as a result of the work conducted 
under this Hydraulic Project Approval. This could be accomplished 
through projects proposed within the. Stbrmwater Management Plan ' 
now being drafted by the Public Works Department. An example of 
an acceptable project would be removal of the closed piping and 
tidegate storm drain system which discharges to the Hylebos 
Waterway and subsequent creation of an intertidal area equal in 
size to the area to be filled as a result of the Blair storm drain 
and outfall project. The City commits to conduct the replacement 
project within two years of completion of the Blair storm drain 
arid outfall project. In the event that the replacement project 
is not completed within two years, added compensation of 10 percent 
per year shall be added for each subsequent year. In no case, 
however, shall the time for completion be greater than five years. 

We appreciate your cooperation in our efforts to protect, perpetuate, 
and manage the fish resources of the state of Washington. 

If you have any questions regarding this matter, please contact Randy 
Carman at (206) 902-2573. 

Sincerely, 

Duane E. Phinney, Chief 
Habitat Management Division 

cc: Flint 
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January 26, 1993 

WAWP nRT.TVBPgn 

Ms. Karen Keeley 
Superfund Site Manager 
Region X Office 
U.S. Environmental Protection Agency 
1200 Sixth Avenue 
Seattle, WA 98101 

Re: Commencement Bay Cleanup; Lincoln Avenue Ditch 

Dear Karen: 

This letter provides the response of the Puyallup 
Indicin Tribe ("Tribe") to your letter of December 29, 1992, 
regarding filling of the Lincoln Avenue Ditch ("Ditch"). In 
general, the Tribe agrees with the U.S. Environmental Protec
tion Agency ("EPA") that the decision to fill the Ditch should 
be fully dociunented in the Administrative Record for the 
cleanup of the Blair Waterway Property ("Property"). 

I. Background 

For decades, the Property and, in particular, the 
Ditch have been ispacted by releases of Industrial contamina
tion. The recent Phase I Environmental Investigation Report 
for the Blair Waterway Property by Landau Associates, Inc. 
concludes that the Ditch is contaminated with several metals, 
including zinc, lead, arsenic, nickel, lead, cadmium, mercury, 
chromium, copper and molybdenum. See Landau Report at 27. A 
copy of the July 11, 1989 Phase I Environmental Report is 
enclosed as Attachment A. 

The. Property to be trcuisferred vras identified in the 
Federal Puyallup Lcmd Claim Settlement Act ("Settlement Act"), 
25 U.S.C. § 1773, for the specific purpose of water dependent 
commercial cind industrial development as a part of what has 
been widely recognized as the most desirable port development 
project on the West Coast. Cleanup of the Property has been 
ouid will be tindertcdcen by the Port of Tacoma ("Port"), as part 
of the Port's obligations under the Settlement Act, the 
Settlement Agreement of August 27, 1988 ("Settlement 
Agreement") among the Tribe, the United States, the State of 
Washington, the Port eind other parties, cind the Comprehensive 

U lOKTLANO. K L U V L ' E . 4 « V < M . v t « . tOISE. I I U X . I i * " " • ^ . . ' I , ' ^^ l l l l ^ 
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ATTORNEYS AT LAW 
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January 26, 1993 

I. Background 

For decades, the Property smd, in particular, the 
Ditch have been impacted by releases of Industrial contamina
tion. The recent Phase I Environmental Investigation Report 
for the Blair Waterway Property by Landau Associates, Inc. 
concludes that the Ditch is contaniinated with several metals, 
including zinc, lead, arsenic, nickel, lead, cadmitun, mercury, 
chromium, copper amd molybdenum. See Landau Report at 27. A 
copy of tbe July 11, 1989 Phase I Environmental Report is 
enclosed as Attachment A. 

The Property to be transferred was identified in the 
Federal Puyallup Land Claim Settlement Act ("Settlement Act"), 
25 U.S.C. § 1773, for the specific purpose of water dependent 
commercial aind industrial development as a part of what has 
been widely recognized as the most desirodsle port development 
project on the West Coast. Cleanup of the Property has been 
and will be undertaiken by the Port of Tacoma ("Port"), as part 
of the Port's obligations under the Settlement Act, the 
Settlement Agreement of August 27, 1988 ("Settlement 
Agreement") among the Tribe, the United States, the State of 
Washington, the Port and other parties, and the Comprehensive 

HAND DELIVERED 

Ms. Karen Keeley 
Superfund Site Manager 
Region X Office 
U.S. Environmental Protection Agency 
1200 Sixth Avenue M 
Seattle, WA 98101 

Re: Commencement Bay Clecinup; Lincoln Avenue Ditch u 

Dear Karen: 

This letter provides the response of the Puyallup y 
Indian Tribe ("Tribe") to your letter of December 29, 1992, 
regarding filling of the Lincoln Avenue Ditch ("Ditch"). In j^ 
general, the Tribe a.grees with the U.S. Environmental Protec- -A 
tion Agency ("EPA") that the decision to fill the Ditch should 
be fully documented in the Administrative Record for the 
cleanup of the Blair Waterway Property ("Property"). IJ 
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STOEL KJVES BOLEY 
JONES 6 GREY 

Ms. Karen Keeley 
January 26, 1993 
Page 3 

and revegetation. The Corps' proposal would necessarily 
require off-site transfer, treatment and disposal of 
contaminants excavated from the Ditch. In short, this 
altemative recommendation will neither provide for a permanent 
CERCLA remedy nor facilitate the reestablishment of a viable 
wetland on the Property. Recontamination of the Ditch by 
surface water run-off from the Reichold Con̂ jany property and 
other upgradient sources is highly likely, requiring future 
cleanups and resulting in the Ditch's continued role as a 
contaminated area rather that a viable wetland habitat. 

The proposal advanced by the Corps will also serve to 
bar the Tribe's proposed water dependent use for the Blair 
Waterway Property. 

III. Approval of Altemative 4 bv EPA 

For the reasons set forth below, we have determined 
that Altemative 4 cosplies with requirements under Section 
404(1)(b) of the Clean Water Act for discharges of fill into 
waters of the United States. 

A. No Practice±>le Altemative. 

As discussed above, the Tribe's proposed use for the 
Blair Waterway Property is for a deep water marine terminal 
port facility as intended by the Settlement Agreement. 
Filling the Ditch which currently bisects the Property is 
necessazry to render the Property commercially useable for that 
purpose. Operating a port facility on the Blair Waterway 

Tbe ecoaomica of qpersLting a deep dxa.ft marine terminal require that 
design and layout focua on achievijig maxitmm eff ic iency in f a c i l i t a t i n g che 
f lov of la rge quan t i t i e s of cargo on and off vesse l s . Maviement of containers 
aver long dis tances can severely constrain f a c i l i t y operat ions. The cargo 
loading area, therefore, must be designed to handle t r a f f i c flows e f f i c i en t ly . 

Only a l imited number of West Coast p o r t s meet a l l tbe necessary 
requirements for a deep draft marine terminal and t h i s number i s noc l ike ly 
to increase . Simply put , the Property meets these requirements and by i t s 
r a t i f i c a t i o n of the Settlement Agreement i t vas the in t en t of our Congress 
chac the Preoperty be avai lable for t h i s use by the Tribe. 

SSAl-13571.3 09105 0017 
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and revegetation. The Corps' proposal would necessarily 
require off-site transfer, treatment and disposal of 
contaminants excavated from the Ditch. In short, this 
altemative recommendation will neither provide for a permanent 
CERCLA remedy nor facilitate the reestalilishment of a viable 
wetland on the Property. Recontamination of the Ditch by 
surface water run-off from the Reichold Con^any property and 
other upgradient sources is highly likely, requiring future 
cleanups and resulting in the Ditch's continued role as a 
contaminated area rather that a viable wetland habitat. 

The proposal advanced by the Corps will also serve to 
bar the Tribe's proposed water dependent use for the Blair 
Waterway Property. 

III. Approval of Altemative 4 by EPA 

As discussed above , the Tribe's proposed use for the 
Blaiir Waterway Property is for a deep %rater marine terminal 
port facility as intended by the Settlement Agreement. 
Filling the Ditch which currently bisects the Property is 
necessary to render the Property commercially useable for that 
purpose. Operating a port facility on the Blair Waterway 

The economics of operating a deep draf t marine terminal require that 
design and layout focus on achieving maximum eff ic iency in f a c i l i t a t i n g the 
flow of la rge quan t i t i e s of cargo on and off vesse l s . Movement of containers 
over long dis tances can severely constrain f a c i l i t y operat ions. The cargo 
loading area , therefore, must be designed to handle t r a f f i c flaws e f f i c i en t ly . 

Only a l imited number of Vest Coast p o r t s meet a l l the necessary 
reguirements for a deep draft marine terminal and t h i s number i s not l i ke ly 
to increase . Singly put , the Property meets these requirements and by i t s 
r a t i f i c a t i o n of the Settlement Agreement i t was the in t en t of our Congress 
that the Property be ava i lab le for th i s use by the Tribe. 

SKAl-13571.3 09105 0017 
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For the reasons set forth below, we have determined fei 
that Altemative 4 cooplies with reguirements under Section 
404(1)(b) of the Clean Water Act for discharges of fill into V? 
waters of the United States. 

A. No PracticeUale Altemative. rr̂  

u 
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Ms. Karen Keeley 
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IV. Federal Trust Responsibility 

All federal agencies involved in the Commencement Bay 
Superfund Site cleanup owe a fiduciary duty to the Tribe in 
light of their trust responsibility to the Puyallup Tribe-
Nance v. Environmental Protection Agency. 645 F.2d 701, 711 
(9th Cir.) (all federal agencies are "subject to the United 
States' fiduciary responsibilities toward Indian tribes"), 
cert, denied. 454 U.S. 1081 (1981). The existence of this 
trust responsibility provides additional support for EPA's 
approval of Altemative 4. 

The trust responsibility of the United States to the 
Puyallup Tribe, as defined by the Treaty of Medicine Creek, is 
further confirmed by the Settlement Agreement to which the 
United States is a party. In tum, the Settlement Act approved 
by Congress directs the United States to do what is necessary 
to inclement the Settlement Agreement. In short, it is the 
intent of both the Settlement Agreement and Settlement Act that 
the Blair Waterway Property be available for development as the 
Tribe's deep draft marine terminal port facility. 

It is well estcQ}lished that federal statutes are to 
be construed liberally in favor of Tribal govemments. Montana 
V. Blackfeet Tribe of Indians. 471 U.S. 759, 766 (1985). The 
trust responsibility, the Treaty, the Settlement Agreement, cmd 
the Settlement Act each serve as individual sources of the 
obligation that flows from the United States amd its agencies 
to the Tribe and in^ose limits on the scope of govemmental 
discretion. Crow Tribe of Montana v. United States. 789 F. 
Supp. 398, 401 (D.D.C. 1990). 

EPA's Indian Policy, which serves to inplement the 
federal trust responsibility, provides that the Agency "will 
assure that Tribal concerns emd interests are considered 
whenever EPA's actions emd/or decisions may affect reservation 
environments." EPA Indian Policy Statement at 3 (1984). 
Administrator Reilly reaffirmed EPA's 1984 Indian Policy 
Statement on July 10, 1991. The Tribe's concems and interests 
outlined above must be considered by EPA in approving the 
Administrative Order on Consent ("AOC") for the Blair Waterway 
Property. Copies of EPA's 1984 Indian Policy Statement and 
Administrator Reilly's memoremdum reaffirming that Policy are 
enclosed as Attachments E and F. 
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Administrator Reilly reaffirmed EPA's 1984 Indiem Policy 
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July 11, 198 

Ms. Leslie Sacha 
Port of Tacoma 
P.O. Box 1837 
Tacoma, WA 98401 

TRANSMITTAL OF PHASE I ENVIRONMENTAL INVESTIGATION REPORT 
BLAIR WATERWAY PROPERTY 

Dear Ms. Sacha: 

Enclosed are two copies of the Phase I Erivironmental Investi

gation Reports for the Blair Waterway property. This report was 

prepared in accordance with our approved Scope of Work and the 

provisions of Professional Service Agreement No. E1192 (dated 

February 15, 1989) between the Port of Tacoma (the Port) and Landau 

Associates, Inc. 

Please contact either of the undersigned if you have 

additional questions regarding information presented in this 

report. We look forward to providing you with continuing 

engineering consulting services during Phase II investigations. 

Very truly yours, 

lANDAU ASSOCIATES, INC. 

By: 

Robert G. Fulton, P.E. 
Project Manager 

and 

Steven A. Johnston 
Associate Project Manager 
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Enclosed are two copies of the Phase I Environmental Investi 

gation Reports for the Blair Waterway property. This report wa 

prepared in accordance with our approved Scope of Work and th 

provisions of Professional Service Agreement No. E1192 (datecy 

February 15, 1989) between the Port of Tacoma (the Port) and LandaJ 

Associates, Inc. 

Please contact either of the undersigned if you haveB 

additional questions regarding information presented in this 

report. We, look forward to providing you with continuing 

engineering consulting services during Phase II investigations. " 

Very truly yours, • M 

LANDAU ASSOCIATES, INC. 

By: 

Robert G. Fulton, P.E. 
Project Manager 

and s 
Steven A. Johnston 
Associate Project Manager 

0 
0 





^ 

N 

i 

i 
I 

1 
I 
8 
I 

\ . ^ / 

BLAIR 
^WATERWAY 

PROPERTY 

/I A 1 
' ^ ^ L / \ e»«t w»at 

^ 

Source: Thomas Bros. Map, Pt«re« County, 
dated 1985. 

LANDAU ASSOCIATES. INC. 

WM 
M . 

rtghway 99 

1-5 

^ ^ S w 

0 

^ 

^ 

1/2 

Scale in Mlee 

ui 

1 
in 

1 

Vicinity Map 

L 



Figure 

1 

2 

3 

TABLE OF CONTENTS 
(Continued) 

LIST OF FIGURES 

Vicinity Map 

Blair Waterway Property Plan 

Blair Waterway Property Area Map 
(Potential Off-Property Sources and 
On-Property Wells) 

Lincoln Avenue Drainageway System 

I 
I 
I 
2 

i 

1 

Xakle 

1 

2 

LIST OF TABLES 

Concentrations of Metals on Onsite Fills 

Analytes in Ground Water Saa^les from Wells 
on Blair Waterway Property 
June - September 1988 

20 

23 0 

ii 



TABLE OF CONTENTS 
(Continued) 

Figure 

1 

2 

3 

LIST OF FIGURES 

Vicinity Map 

Blair Waterway Property Plan 

Blair Waterway Property Area Map 
(Potential Off-Property Sources and 
On-Property Wells) 

Lincoln Avenue Drainageway System 

Pag 

2 

3 

10 

11 

Xa&le 

1 

2 

LIST OF TABLES 

Concentrations of Metals on Onsite Fills 

Analytes in Ground Water Samples from Wells 
on Blair Waterway Property 
June - September 1988 

20 

23 

ii 



1.1.2 Scope Of Investigations 

The Phase I environmental investigation conducted at the Bla 

Waterway propeirty consisted of: 

o Collection and review of relevant data from environment 

investigations and assessments conducted at or around t 

property; 

6 Compilation of historic property data (e.g., owhershi; 

tenantship, known onsite activities) to evaluate the potenti. 

effects of past and present practices on property enviroi 

mental conditions; 

o A property reconnaissance consisting of a visit to the pre 

perty on April 7, 1989, by personnel qualified in the area 

of property reconnaissance and hydrogeology to observ 

physical signs of contaunination; and 

o Assessment of data in roundtable discussions and data syn 

thesis focusing on hydrogeology, marine biology, chemica 

data, and land use conditions, culminating in preparation o. 

this report. 

Evaluation of this information vas used to develop the conclusiom 

and recommendations herein, including an assessment of the need foi 

additional investigations. 

Sources of other information include navigational charts anc 

maps, aerial photographs, interviews vith Port of Tacoma and local 

employees; federal, state, and local agency listings of hazardous/ 
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the last century. Dredging and filling of the tideflats havj 

resulted in channelization of the Puyallup River and its distri

butaries, and the creation of a series of waterways. Material 

dredged from the waterways or excavated from the surroundinc 

hillside was used to fill the land between the waterways fot 

industrial and commercial development. 

I 
I 
i 
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1.3 PROPERTY DESCRIPTION 

The Blair Waterway property is a 43.4-acre parcel of land 

located on the northeast side of the Blair Waterway near the center 

of the tideflats industrial area (Figure 1). The property is 

bounded by Alexander Avenue tb the northeast, the Weyerhaeuser 

wood chip facility to the southeast, the Domtar Gypsiim facility to 

the northvest, and the Blair Waterway to the southwest. The site 

is generally level and is divided approximately in half by the 

former extension of Lincoln Avenue. 

A map depicting major property features is presented on Figure 

2. Property features of note include the graving dock on the 

southeastem half of the property; an impoundment for dredged 

sediments from the Blair Waterway called Mud Lake in the north

western portion of the property; and drainage features including 

the Lincoln Avenue Drainagevay in the central portion of the 

property and tvo iaotindary ditches along the east and vest property 

lines. 
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1983 during construction of tihe Totem Ocean Trailer Express (TOTE 

terminal on the north shore of the Blair Waterway near its mout:h 

A dike approximately 5 feet in height surrounds Mud Lake. Th« 

impoundment is lined with a synthetic liner and is drained by i 

PVC pipe spillway that discharges to Blair Waterway when impoundec 

rainwater levels in Mud Lake are sufficiently high. As discussec 

in t h e previous section, the Port currently plans to dispose of Muc 

Lake sediments in the graving dock. This action will result ir 

elimination and closure of Mud Lake. 

1.3.3 Drainage Features 

Three drainage features are present on the property, as shown 

on Figure 2. The largest drainage feattzre is the Lincoln Avenue 

Drainagevay in the central portion of the property. The remaining 

tvo drainage features located on the propeirty consist of two 

property boundary ditches. 

LZVCOLN AVENUE DRAINAGEWAY 

The Lincoln Avenue Drainagevay consists of a large multi-

bramched ditch system oriented along Lincoln Avenue that collects 

runoff from most of the industrial sites In the local area. Tvo 

branches of this system meet just inside the property (near the 

intersection of Lincoln smd Alexander Avenues) before bisecting the 

property and disch«u:ging into the Blair Watervay. The portion of 

the drainagevay that is located on the property has been designat:ed 

as "vetland" by the City of Tacoma. 
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lilcely .r,ins a small portion of the Weyerhaeuser vood chip 

.a^lity along vith the southeastem portion of the Blair Waterv;; ' 

xn addition to these drainage features, three outfalls (tvo ^ 

-.nch and one .inch pipe3, discharge from the property to th ^ 

Blair watervay (.igure... A city of .acoma utility corridor runs ^ 
parallel to the property along Alexander Avenue. 
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tion reportedly sold its product to the adjacent Weyerhaeuser wooc 

chip facility. 

By 1981, the wood-chipping operation had ceased operation and 

construction had begun on the J.A. Jones graving dock. The graving 

dock was the site for construction of pontoons for the 1-90 Mercer 

Island Bridge in Seattle, Washington. The dock was excavated to 

20 feet and lined vith ASARCO slag. The dock vas kept dry by a 

series of pumps located vithin the graving dock until construction 

of the pontoons vas complete, at vhich time the dock vas flooded 

by removing the steel piles adjacent to the vatervay. The pontoons 

vere then floated out to the vatervay. A skid dock in the south-

vest comer of the property vas used to pour concrete anchors and 

skid them to the vatervay. The graving dock vas dewatered by 

pumping and flooded tvice during the construction of the pontoons. 

The graving dock ceased operation in the mid-1980s upon completion 

of the bridge pontoons. 

In 1983, dredged sediments from tbe TOTE terminal on the Blair 

Watervay determined to be unsuitsdale for open vater disposal vere 

stored in the Mud Lake impoundment on the ̂ vestem half of the 

property. 
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3.0 ENVIRONMENTAL CONDITIONS 

This section presents a description of environmental condi

tions at the Blair Waterway property including soil and sediment, 

surface water, ground water, and offshore (marine) sediments. This 

description is based on review of available property-related agency 

records and a property reconnaissance to inspect environmental m 

conditions and property uses identified in the records, as well as • 

to identify undocumented physical evidence of potential property 

conteu&ination. B 

3.1 RECORDS REVIEW B 

Records emd technical reports identified in Section 5.0 of 

this report vere revieved to develop an understanding of recorded B 

property use, onsite physical and environmental conditions, onsite 

and offsite contamination smd sources, amd available data to sup

port assessments of the property's suitsQiility for commercial or 

industrial use. Other agency records revieved included fire and 

health department records, technical reports characterizing envi

ronmental conditions at the property or nearby areas, aerial 

photographs, and other historic documents and pertinent data. 

3.1.1 Bavlrooaental Conditions at the Property 

AGENCY SZC0SD8 

Agency records identified for reviev included several listings 

of hazardous vaste sites or sites identified for cleanup prepared 

by the Environmental Protection Agency (EPA) or Washington State 
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Department of Ecology (Ecology). Where possible, interviews wen 

conducted .with key individuals with knowledge of the property tc 

supplement recorded data. 

Although the property is located within the Commencement Bay/ 

Tideflats Superfund site, it is not specifically listed in EPA's 

CERCLIS listing of Superfund sites in Region 10 (EPA 1989a), the 

Facility Index (FINDS) listing of sites in Region 10 registerec 

with federal environmental programs (EPA 1989b), or the Resource 

Conservation and Recovery Act (RCRA) list of sites operating under 

an interim or final RCRA permit to generate waste (EPA 1989c). The 

property is also not included in Washington State's list of hazar

dous vaste sites prepared under the Hazardous Waste Investigations 

and Cleanup Program (Ecology 1989). 

A reviev of other local agency records revealed inconclusive 

information regarding the presence of contamination at the pro

perty. The City of Tacoma Fire Department records contained no 

reports of past fires or spills of hazardous materials at the 

property (Tacoma Fire Department 1989). The Tacoma-Pierce County 

Health Department (1989), >rtiich has monitored physical quality (pH, 

conductivity, etc.) of discharge from outfalls at the Blair Water

way property on a quarterly basis since 1985, reported a heavy 

petroleum sheen in discharge from the Lincoln Avenue Drainageway 

in May 1988 and February 1989. Discharge from the graving dock had 

a "terrible smell" (possibly sewage-related) and dissolved oxygen 

levels vere lov in June and July 1985. Discharge from the middle 

of the three pipes draining the graving dock appeared to be of 
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"poor" quality in July 1985. The pH of discharge from the eastern 

drainageway along the property boundary shared with the Weyer

haeuser facility was evaluated as "too high for rainwater" in April 

1989 (Tacoma-Pierce County Health Department 1989). No evaluation 

was made as to the cause of these conditions. 

EXISTING TECHNICAL REPORTS 

Technical data presented in several contsunination assessments 

conducted in the area were reviewed to identify conditions with the 

potential to affect the property's suitability for commercial and 

industrial use. These include (but are not limited to) an environ

mental site assessment conducted on the property in 1986 (AGI 

1986), the Commencement Bay Nearshore/Tideflats Feasibility Study 

(Tetra Tech 1988); and the Reichhold Chemicals, Inc. Revised RCRA 

Part B Application, an extensive documentation of gro\ind water 

conditions and (juality at the Reichhold property (located directly 

upgradient of the Blair Watervay property) and supporting reports 

(CH2M Hill 1989a-d, 1988a-c, 1987). 

Reviev of data in technical reports indicate that contaminants 

found in ground vater and Lincoln Avenue Drainagevay sediments can 

be correlated to contsuninsmts found at upgradient properties 

(including at least Reichhold Chemical) and upgradient drainagevay 

sections. These contaminants include metals, volatile organics, 

chlorinated phenols, and polycyclic aromatic hydrocarbons (PAH). 

The following sections present a siunmary of available data in 

reports regarding contamination at or n e a r the Blair Watervay 
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property with tihe potential to affect the commercial or industri. 

use of the- property. Descriptions of contamination are keyed 1 

specific features on the property or known conditions external t 

the property with the potential to affect property environmentc 

conditions. 

Soils and Fill Matarial 

As described in Section 2, the property was originally estua 

rine land. The property was filled with materials dredged from th 

Blair Waterway and possibly other sources beginning in th 

mid-1950s. 

No data are available on the quality of the original fii 

materials. Existing data on the guality of surface soil and fii: 

material are limited to several areas of potential contaminatioi 

identified in the AGI (1986) report. These included an area usee 

by the J.A. Jones Company for drum storage and tvo areas along the 

Lincoln Avenue Drainagevay vhere fill vas placed after initial 

filling of the site. 

OruB storage Area 

AGI sampled the surface soil in the drum storage area used 

during operation of the graving dock and analyzed the soil for 

volatile organics (AGI 1986). Although three solvents vere 

detected at lov concentrations (<50 parts per billion [ppb]), two 

may have been due to Isiboratory contamination since they vere also 

detected in the test blank. The third solvent, toluene, may repre

sent spillage from the drums. No information vas available on the 
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materials stored in the drums; therefore, contaminants other tihan | 

volatile organics may also be present in the soil. 

End Dump Fill 

A small portion of the property west of the Lincoln Avenue 

Drainageway was filled during about 1970. Soils at this location, 

teinned the "End Dump Fill" in the AGI (1986) report, were analyzed 

for metals, PCBs, and phenols; no analyses were performed for PAH 

or volatile organics. 

Results of analyses of the End Dump Fill are^ summarized in 

Table 1. No PCBs or phenols were detected. Arsenic and zinc were 

elevated within the top one foot. Field screening by photoioni

zation detector (PID) did not detect any volatile compounds. 

Lincoln Avenue Drainagevay Fill 

Betveen 1961 and 1970, fill vas placed in the Lincoln Avenue 

Drainagevay at its outlet and along that section Ibcated southeast 

of Lincoln Avenue. These fills vere termed the "Old Ditch Fill" 

and the "Southeast Ditch Fill", respectively, in the AGI (1986) 

report (Table 1). These fills vere ssunpled at depth intervals 

corresponding to 0 to 1 feet and 3.5 to 4.5 feet. No PCB or 

phenols vere detected. Metals, especially arsenic, copper, lead, 

and zinc, vere elevated in t:he Old Ditch Fill, and arsenic vas 

elevated in the Southeast Ditch Fill (Table 1). AGI suggested that 
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TABLE 1 

CONCENTRATIONS OF METALS IN ONSITE FILLS (a)(b) 

Constituents 

Arsenic 
Cadmium 
Chromium 
Copper 
Lead 
Mercury 
Nickel 
Zinc 

Back
ground (c) 

15 
— 
18 
30 
12 
— 

12 
45 

End 
Dump 
Fill(d) 

35.2 (e) 
< .2 
45.8 (e) 
45.8 
16.7 
< .02 
15.8 
106 (e) 

Old 
Ditch 
Fill(d) 

86.1 
< .2 
18.5 
78.7 
60.3 

< .02 
15.6 
218 

(e) 

(e) 
(e) 

(e) 

Southeast 
Ditch 
Fill(d) 

73.3 
< .2 
14.3 
39.5 
16.8 
< .02 
11.4 
69.2 

(e 

(a) Source: AGI (1986); units in parts per million (ppm). 

(b) Soils from the drtun storage area, ASARCO slag at the property, 
and offshore (marine) sediments vere not analyzed for metals 
in AGI (1986). 

(c) Values for soils from non-process area (CH2M Hill 1988a) ; 
see text. 

(d) Descriptions for sampled areas are in AGI. (1986); see text. 

(e) Values are more than tvice the backgroimd concentration 
(non-process area soil at the Reichhold Chemical property). 
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Li, 

tihe elevated metal concentrations may have resulted from pulverized 

slag tracked into these fill areas by construction traffic moving 

in and out of t h e ASARCO slag-covered graving dock. 

Ground Water 

The subsurface soils in t:he vicinity of the property contain 

altemating layers of silt and sand that form three near-surface 

vater-bearing zones, referred to as the shallow, intermediate, and 

deep aquifers in the Reichhold RCRA Part B Application (CH2M Hill 

1988b). The shallow aquifer, which is at a depth of generally less 

than 10 feet, occurs primarily in the fill and is separated from 

the intermediate aquifer by fine-grained marsh deposits that range 

from 1 to 20 feet tihick on the adjacent Reichhold property. The 

intermediate aquifer remges in thickness from approximately 4 to 

30 feet at the Reichhold property (CH2M Hill 1988b) and is expected 

to be similar at the Blair Waterway property. The thickness of the 

deep aquifer is not known; however, regional studies indicate that 

it could be 80 feet thick or more in this area (CH2M Hill 1988b) . 

Ground vater samples vere collected in 1984 and 1985 from the 

devatering veils around the graving dock smd analyzed for volatile 

organics, formaldehyde, phenols, cyanide, and metals (AGI 1986). 

Analysis of these samples indicated that only concentrations of 

metals (cadmium, chromium, lead, manganese, nickel, and zinc) vere 

elevated (CH2M Hill 1988b). High sodium and chloride concentra

tions suggest seavater intrusion from influences of tides and 

pumping. 
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Reichhold Chemical has installed a monitoring well on tAe 

Blair Watervay property to t h e southeast of the graving dock (CH2M 

Hill 1988b) (Figure 3) . One well (MW40d) is screened in the deep 

aquifer, the other four in t:he intermediate aquifer. There are no 

monitoring wells screened in the shallow aquifer on the property. 

Three wells screened in the intermediate aquifer (MW40i, MW45i, 

and MW47i) have t:he highest associated concentrations of contami

nants (Table 2). Ground water samples collected in the June and 

September 1988 guarterly sampling periods contained concentrations 

of pentachlorophenol (PCP) up to 13,000 ppb. Copper, lead, 

mangsmese, molybdenum, benzene, formaldehyde, napht:halene, 

chlorinated phenols, and trans-1,2-dichloroethene were also 

detected. Well MW40d, screened in the deep aquifer, contained 

formaldehyde and phthalates. 

There are currently no other monitoring wells on the Blair 

Waterway property. The Port proposes to place veils screened in 

the shallov and intermediate aquifers around t:he graving dock as 

part of the plsm to fill the dock vith dredged materials. 

Reichhold Chemical is implementing an Interim Corrective 

Action (ICA) plan approved by EPA to address contamination in the 

shallov smd intermediate ac[uifer. As part of this plan, Reichhold 

Chemical has installed one extraction veil to the southeast of the 

graving dock.- No ground vater extraction or treatment is planned 

for otAer areas of the Blair Watervay property vhere contamination 

may be present. 
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TABLE 2 

ANALYTES IN GROUND WATER SAMPLES FROM WELLS 
ON BLAIR WATERWAY PROPERTY(a) 

June - September 1988 

M 

Constituent 40d 

Monitoring Well Designations 

40i 41i 45i 46i 471 

Organics (ppb) 

Acetone 
2-Butanone 
Benzyl alcohol 
Benzoic acid 
Benzene 
Carbon disulfide 
1,2-Dichloroethene 
Ethylbenzene 
Formaldehyde 
Methylene chloride 
Naphthalene 
Pentachlorophenol 
Other chlorinated phenols 
other phenols 
Phthalates 
Toluene 
Trichloroethene 
Xylenes 
Vinyl chloride 
p-Tert-butylphenol 

Inorganics (ppm) 

175 
5 

Aliuninum 
Arsenic 
Barium 
Chromitim 
Copper 
Lead 
Manganese 
Mercury 
Molybdenxun 
Nickel 
Vanaditnn 
Zinc 

42 

30 

2 

61 

11 

19 
4 
5 

62 

17 
14 

346 
8 

58 
13000 
2953 
351 
2 
81 
46 
3 
9 
33 

267 

16 18 

9 
2 
5 

1 
45 

1900 
1608 

9 
3 
4 
3 

2 
10 

41 
230 
6 
6 

127 
3400 

37 
10 
34 
12 

282 

6 

94 
4 
97 
10 
6 

1100 

10 
23 
44 

7 
60 

13 
1 
t 

378 
6 

5000 
1484 
12 
3 
25 
8 
2 
18 
3 

2 
42 
7 
2 
3 

6700 
0.34 

25 
14 

(a) Source: CH2M Hill (1988b); maximum concentrations for two 
sampling periods shown. Some data have been reported as 
estimates only. 
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TABLE 1 

CONCENTRATIONS OF METALS IN ONSITE FILLS (a)(b) 

Constituents 

Arsenic 
Cadmium 
Chromium 
Copper 
Lead 
Mercury 
Nickel 
Zinc 

Back
ground (c) 

15 
. —. 
18 
30 
12 
•• 

12 
45 

End 
Dtimp 
Fill(d) 

35.2 (e) 
< .2 
45.8 (e) 
45.8 
16.7 
< .02 
15.8 
106 (e) 

Old 
Ditch 
Fill(d) 

86.1 
< .2 
18.5 
78.7 
60.3 

< .02 
15.6 
218 

(e) 

(e) 
(e) 

(e) 

Sou1:hea 
Ditch 
Fill(d 

73.: 
< .; 
14.: 
39.£ 
16.8 
< .0 
11.4 
69.2 

(a) . Source: AGI (1986); tmits in partzs per million (ppm). 

(b) Soils from the drum storage area, ASARCO slag at the propert 
and offshore (marine) sediments vere not smalyzed for metals 
in AGI (1986). 

(c) Values for soils from non-process area (CH2M Hill 1988a); 
see text. 

(d) Descriptions for sampled areas are in AGI (1986); see text. 

(e) Values are more thsm tvice the background concentration 
(non-process area soil at the Reichhold Chemical property). 
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found. After placement in Mud Lake, t:he dredge spoils were 

resampled by the Port in October 1983 and by Ecology in January 

1984 (AGI 1986). An additional sample vas collected from the 

surface of t:he Mud Lake sediments in October 1988 (Hart Crowser, 

Inc. 1989a). 

Metals, phthalates, and PAHs were detected in all samples; the 

concentrations varied widely among samples. Concentrations of 

nickel, copper, zinc, lead, arsenic, and mercury were elevated 

compared to other metals. Sampling by Ecology (and reported in AGI 

1986) indicated that phthalates were detected at concentrations 

ranging from 5000 to over 100,000 ppb, averaging approximately 

45,000 ppb. Concentrations of PAHs vere elevated (up to 275,000 

ppb of 2- to 3-ring PAHs and up to 400,000 ppb of 4- to 5-ring 

PAHs). Relatively lov concentrations of acetone and chlorobuta-

dienes vere also reported. 

Surface Watar 

Tvo ssunples of surface vater from Hud Lake vere smalyzed by 

Ecology in 1984. Msmy of the same organic compounds found in the 

underlying sediments vere found in the vater ssunples. These 

included PAHs, phthalates, PCP and other phenols, volatile 

organics, and metals at lov concentrations. Since the presence of 

surface vater in Mud Lake is directly related to precipitation, the 

amount of surface vater and concentrations of contaminants can be 

expected to be highly varisOsle. 

I 
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TABLE 2 

ANALYTES IN GROUND WATER SAMPLES FROM WELLS 
ON BLAIR WATERWAY PROPERTY(a) 

June - September 1988 

Monitoring Well Designations 

Constituent 

Organics (ppb) 

Acetone 
2-Butanone 
Benzyl alcohol 
Benzoic acid 
Benzene 
Carbon disulfide 
1,2-DichloroetAene 
Ethylbenzene 
Formaldehyde 
Methylene chloride 
Naphthalene 
Pentachlorophenol 
Other chlorinated phenols 
other phenols 
Phthalates 
Toluene 
Trichloroethene 
Xylenes 
Vinyl chloride 

Inorganics (ppm) 

Aluminum 
Arsenic 
Barium 
Chromium 
Copper 
Lead 
Manganese 
Mercury 
Molybdenum 
Nickel 
Vanadium 
Zinc 

40d 

3 

2 

175 
5 

5 

42 

30 

2 

61 

11 

40i 41i 45i 

19 
4 
5 

62 

17 
14 

16 

9 
2 
5 

346 267 
8 

58 
13000 
2953 
351 
2 
81 
46 
3 
9 
33 

* 

1 
45 

1900 
1608 

9 
3 
4 
3 

2 
10 

41 
230 
6 
6 

127 
3400 

37 
10 
34 
12 

46i 
i^sss";^asass 

1 

282 

6 

94 
4 
97 
10 
6 

1100 

10 
23 
44 

47i 
= ̂ = S ^ = 2=S= 

18 

7 
60 

13 
4 

378 
6 

5000 
1484 
12 
3 

25 
8 
2 
18 
3 

2 
42 
7 
2 
3 

6700 
0.34 

25 
14 

(a) Source: CH2M Hill (1988b); maximum concentrations for two 
sampling periods shown. Some data have been reported as 
estimates only. 
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p p b ) , copper (85 ppb), and molybdenum (30 ppb) were also detected 

in elevated concentrations. PCP vas detected in one sample as well 

as low concentrations of volatile organics. No PAHs> pesticides, 

PCBs, or other phenols vere detected. Contaminant concentrations 

are expected to vary with t h e amount of water in the drainageway. 

Boundary Ditches 

Sediment Samples: Sediment seunples collected by AGI from the 

ditch along the southeastem (Weyerhaeuser) boundary of the pro

perty were analyzed for metals and PCBs (AGI 1986). Arsenic 

concentrations were elevated compared to other fill areas, but 

concentrations of metals were comparable to these areas. No PCBs 

were detected. Samples were not analyzed for PAHs, phenols, or • 

volatile orgsmics. No sampling has been conducted in the boundary 

ditch located along the northwestem (Domtar Gypsum) property H 

boundary. <e 

Surface Water: No surface water data are available for the 

drainagevays along the northvestem smd southeastem property 

boundaries. 

Offshore Marine Bedimenta 

Both chemical and biological tests vere conducted on Commence

ment Bay sediments as part of the Nearshore/Tideflats Remedial 

Investigation (Tetra Tech 1985). Sediments in the Blair Watervay 

just offshore from 1:he Lincoln Avenue Drainagevay vere found to 

have elevated concentrations of arsenic, copper, lead, and zinc. 
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found. After placement in Mud Lake, the dredge spoils were 

resampled by the Port in October 1983 and by Ecology in January 

1984 (AGI 1986) . An additional sample was collected from the 

surface of the Mud Lake sediments in October 1988 (Hart Crowser, 

Inc. 1989a). 

Metals, phthalates, and PAHs were detected in all samples; the 

concentrations varied widely among samples. Concentrations of 

nickel, copper, zinc, lead, arsenic, and mercury vere elevated 

compared to other metals. Sampling by Ecology (and reported in AGI 

1986) indicated lihat phthalates vere detected at concentrations 

ranging from 5000 to over 100,000 ppb, averaging approximately 

45,000 ppb. Concentrations of PAHs vere elevated (up to 275,000 

ppb of 2- to 3-ring PAHs and up to 400,000 ppb of 4- to 5-ring 

PAHs). Relatively lov concentrations of acetone and chlorobuta-

dienes vere also reported. 

Surface Water 

Tvo samples of siurface vater from Hud Lake vere analyzed by 

Ecology in 1984. Many of the same orgsmic compounds found in the 

underlying sediments vere found in the vater ssunples. , These 

included PAHs, phthalates, PCP smd other phenols, volatile 

organics, smd metals at lov concentrations. Since the presence of 

surface vater in Mud Lake is directly related to precipitation, the 

sunount of surface vater and concentrations of contsuninants can be 

expected to be highly varisible. 
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In g e n e r a l , s tud ies by Te t ra Tech (1985) ind ica ted tJiat t h e 

»-

Blair Watervay vas less contaminated than most other Commencement 

Bay areas; however, sediment toxicity was observed in the waterway 3 

near the Lincoln Avenue Drainageway. In particular, 4-methyl- ^ 
i 

phenol, 1,3-dichlorobenzene, and pentachlorophenol (PCP) vere found 

in high concentrations in tihe waterway sediments near the drainage- 1 

way outlet. Blair Waterway area was not considered to be a high 

priority for cleanup under the Commencement Bay Nearshore/Tideflats ^ 

Remedial Investigation and was not included in the feasibility ^ 

study of remedial altematives (Tetra Tech 1988). • 

3.1.2 offsite Environmental Conditions 

This section presents data on of fsite environmental conditions 

with the potential to affect conditions at the Blair Waterway 

property. These data are stnnmarized from agency records and 

existing technical reports. 

AGENCY RECORDS 

The CERCLIS, FINDS, smd RCRA listings do not show any Super

ftind, RCRA, or other designated facilities located immediately 

adjacent to the property. Hovever, four RCRA facilities (Reichhold 

Chemical, Poligen, Chemical Processors, amd Sol-Pro Lilyblad, Inc.) 

are located to the north (across Alexander Avenue) smd upgradient 

from the property (see Section 1.3.3). 

Ecology (Morrison 1989) reported that a spill of vater-

miscible liquid asphalt occurred in Blair Watervay off Domtar 

Gypsum on April 1989. Studies are currently undervay by Domtar to 
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The metals concentrations vere similar to those found in the ons 

drainage areas and Mud Lake sediments. All the metals concent 

tions, hovever, were below the Apparent Effect Thresholds (AETs 

A surface grab and two marine sediment samples collected f 

the Blair Waterway just outside the property boundary (pierh 

line) and analyzed by Hart Crowser, Inc. for t h e Port indica 

elevated concentrations of phthalates and PCBs (Hart Crowser, IJ 

1989b). Hart Crowser, Inc. (1989b) also reported that constituei 

associated with most of the sediment ssunples collected in or nc 

the offshore portions of t:he property exceeded PSDDA screen! 

levels at elevations of 40 feet below MLLW or lower. At sever 

of these locations, PSDDA maximum levels of limited chemicals we 

also exceeded in the sediments^. 

AETs have been developed as part of the Puget Sound Dredgt 
Disposal Analysis (PSDDA) for use by the combined enviroi 
mental agencies as an index for determining the suitabilil 
of dredged sediments for open-water disposal. These criter: 
are generally applied as indices of sediment toxicity. 

AETs have been used to develop two chemical guideline 
(screening levels and maximum levels^ against vhich sedimer 
chemical concentrations vill be compared to determine th 
suitability of sediments for disposal in unconfined open-vate 
disposal sites. The lover screening level has been define 
for each chemical as a guideline to identify chemica 
concentrations belov vhich there is no reason to believe tha 
dredged material disposal vould result in imacceptsJale advers 
effects. For dredged material vith chemical concentration 
belov the screening level values, biological testing is no 
required to determine material suitability for unconfined 
open-vater disposal. The higher maximum level also has bee 
defined for each chemical. The maximum level corresponds t 
t h e concentration of a chemical in dredged material abov< 
vhich there is reason to believe that 1:he material vould h* 
unacceptable for unconfined, open-vater disposal. 
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to tidal influences and flov from the Reichhold Chemical property 

tovard the-Blair Waterway property at least part of the time. The 

graving dock dewatering wells are screened in the intermediate 

aquifer and may have drawn contaminated water toward the graving 

dock during 1:he two previous dewatering events. The wells may have 

also drawn water from the shallow and deep aquifers. I 

Three main areas of contamination are located upgradient from 

the Blair Waterway property along t h e southem (Alexander Avenue) B 

boundary of Reichhold Chemical property. These include: l) the 

area under the wastewater ponds; 2) the area comprising the center 

of t:he site including the resin tank farm, PCP plant, and the 

butylphenol process area; and 3) the construction debris area 

(Figure 3). 

On the Reichhold Chemical property, the shallow and inter

mediate aquifers contain formaldehyde, p-tert-butylphenol, and 

molybdenum at concentrations 50 to 200 times Izhe proposed concen

tration (clesmup) limits fbr Reichhold Chemical grotmd water (CH2M 

Hill 1988b). other volatile organics, PAHs, PCBs, pesticides, and 

metals are also present in excess of the proposed limits. In the 

deep aquifer, both formaldehyde smd molybdenum are about 50 times 

higher than the proposed limits. 

Contamination frbm the Reichhold Chemical property has been 

detected in grotmd vater in the veils to the soulrh of the graving 

dock. No ground vater data exists for other portions of the Blair 

Watervay property. 
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determine vhat effect, if any, the spill may have had on nearshc 

sediments,-including 1:hose adjacent to the Blair Waterway propert 

EXISTING TECHNICAL REPORTS 

Offsite Soils and Sediment 

Soil samples were collected from t:he Reichhold Chemical pri 

perty and the area between the Reichhold property and Alexand* 

Avenue across from the graving dock during site investigations < 

the Reichhold Chemical facility imdertaken by CH2M Hill (1987) 

These data indicated that t:hree of the most heavily contaminate 

areas of the Reichhold Chemical property are located near the Blai 

Waterway property. These include the wastewater ponds, the resi 

tank farm, smd the construction debris area (Figure 3). 

Extremely high concentrations of PCP, PCBs, PAHs, styrene, 

phthalates, and benzoquinone, as well as high concentrations ol 

volatile organics have been found in soils on the Reichhold 

property. However, there is no evidence that the surface soils on 

the Blair Watervay property have been directly affected by 

Reichhold operations, except as influenced by contaminants in 

surface vater vithin the Lincoln Avenue Drainagevay. 

Offsite Oretmd Water 

The shallov, intermediate, and deep acpiifers under the Reich

hold property are contsuninated vith both organic and inorganic 

constituents. The shallov aquifer, recharged through precipi

tation, flovs from the Reichhold Chemical property tovard the Blair 

Watervay property. The intermediate smd deep aquifers are subject 
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I 
included PCBs (mainly Aroclor 1248 at 200 ppm) , PAHs, PCP, and 

otjier chlorinated and nonchlorinated phenols. Two pesticides were 

also detected at low concentrations t:hat could not be confirmed. 

No volatile organics were confirmed in the sediment samples with 

the exception of benzene, ethylbenzene, and xylenes in the Lincoln 

Avenue Drainageway near Alexander Avenue and possibly trichloro

ethene (TCE) north of the Reichhold Chemical property. Metal 

concentrations in t:he sediments from that portion of the drain

ageway were 8 to 100 times greater for arsenic (400 ppm), copper 

(240 ppm), magnesium (850 ppm), molybdenum (3110 ppm), lead (270 

ppm), and zinc (2000 ppm) than concentrations in the non-process 

area soils (CH2M Hill 1988a). In addition, some samples had 

associated concentrations are of barium and cobalt. 

In general, the most contsuninated sediments were found in the 

section of the drainageway located near the intersection of Lincoln 

and Alexander Avenues. This section is either on or immediately 

downgradient of the Reichhold Chemical property and immediately 

upgradient of the Blair Waterway property. 

Surface Water 

Surface vater samples collected from the Lincoln Avenue Drain

agevay upstream from the property contained up to 380 ppb formal

dehyde (CH2H Hill 1989a). Six other volatile organics (acetone, 

chloroform, 1,2- dichloroethane [1,2-DCA], metihylene chloride, TCE, 

smd 1,1,1-trichloroethane [1,1,1-TCA]) vere found in one or more 

samples, but concentrations could not be confirmed. Chlorinated 
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Interim corrective action planned for the Reichhold Chemi 

property involves installing an interceptor drain along 

southem boundary of the Reichhold Chemical property to restr 

further migration of contamination in the shallov ground wa-

(CH2M Hill 1988c). The potential effectiveness of this action « 

only be evaluated after it is opersible in late 1989. Save: 

extraction wells have been installed on Reichhold Chemical propei 

and screened in the intermediate aquifer to extract contaminat 

ground water for treatment as part of t:he interim correcti 

action. 

In Hay 1988, Chem Pro also installed a groimd water monitori 

well screened in the intermediate aquifer on Port property betve 

Chem Pro's south property boundary and Alexander Avenue (aero 

Alexander Avenue from Domtar Gypsum). As of 1:his vriting, 

groimd vater cpiality dat:a vere available for this veil location 

Offsite Portion of Lincoln Avenue Drainagevay 

Sediments 

Sediments collected from upgradient offsite portions of t i 

Lincoln Avenue Drainagevay as part of Reichhold Chemical investi 

gations (CB2M Hill 1989a) shov a greater number and higher concer 

trations of contsuninants than the onsite portions of the drair 

agevay. Hovever, the similarity of contaminsmts found indicat 

that the drainagevay is a source of contaminants to the Blai 

Watervay property. Orgsmic contaminsmts detected in sediments fre 

drainagevay sections on or adjacent to Reichhold Chemical propert 
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the graving dock operation are located in the central portion 

of the property (between the Lincoln Avenue Drainageway and 

the graving dock). The buildings are constructed of corru

gated metal. No evidence of asbestos-containing materials was 

noted. 

Graving Dock 

Coarse ASARCO slag was observed to line all exposed surfaces 

of the graving dock sidewalls. Runoff through the sheet pile 

wall from the graving dock was observed to be substantial 

during low tide. There was no significant sheens or discolor

ation of sediments in the runoff channel. Five pipe outfalls 

drain the graving dock during high rainfall periods. Three 

outfalls are located between the sheet pile wall and the skid 

dock at the southeast comer of the property. Discharge of 

surface vater vas not occurring from any of t:hese outfalls 

during the reconnaissance. 

m^ Lake 

The Mud Lake impoundment vas approximately two-thirds inun

dated during the time of observation. Water in Hud Lake had 

a slight green (possibly algal) hue. The portion of the liner 

located on the impoimdment sidevalls (above the sediments) vas 

in poor condition, having been torn or breached in numerous 

places. No discharge vas observed from the Hud Lake spillway, 

which consists of PVC piping extending from the surface of Mud 

Lake to a drainageway connected to t:he Blair Watervay. Dis

charge only occurs during high rainfall periods; no discharge 

1 
I 
1 
t 
f 
1 
1 
1 
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phenols and p-tert-butylphenol vere detected in the d 

near the property boundary at Lincoln and Alexander Avem 

phthalates and phenols were also repor-ted as present. 

3.2 PROPERTY RECONNAISSJ^CE 

A property recormaissance was conducted on April 7 

observe conditions at the property and identify additio 

tial sources of contamination. The following property ' 

and features (Figure 2) were observed: 

o Topographv and Vegetation 

The property is relatively level with the excepti 

three major features (the graving dock. Hud Lake 

Lincoln Avenue Drainageway). Surface soils have 

areas of staining; however, slag-like material 

ASARCO Slag) is found in or on surficial soils i 

areas of the property. Property vegetation consis 

small stand of alder just north of Hud Lake, voluntec 

and sedges in the central and western portions of 

perty, and Scot's Broom (Cytisus scoparius) along 

of the graving dock and Hud Lake. 

o structures 

An absmdoned facility of tmJcnown purpose comprised 

pipes protruding from concrete was observed immedia 

of the upper segment of Lincoln Avenue (near 

Avenue). This feature may represent surface remna; 

sibsmdoned utility corridor. Several buildings used t 
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seeps. Sediments in the upper central and upper sections of 

t:he ditch are dark in color. The cause of the discoloration 

is not known. The banks of these ditch sections are also 

covered with what appears to be waste material (gypsum chips) 

from Domtar Gypsum. 

o Shoreline Seeps 

Several small seeps were observed along the waterway shoreline 

just south of Hud Lake. A slight orange discoloration was 

observed at two of the seeps. This discoloration is likely 

attributable to bacterial growth on a source of iron in the 

soils. 

3 . 3 SUMMARY OF ENVIRONMENTAL OUALITY CONDITIONS 

Contamination from upgradient sources (including Reichhold 

Chemical) have been detected in ground water in the shallow, inter

mediate, smd deep ac[uifers underlying the Blair Waterway property, 

as well as vithin Lincoln Avenue Drainagevay sediments. In addi

tion, dredged sedimentis continue to be stored onsite, although 

these sediments sure plsmned for removal from Hud Lake smd possible 

disposal in the graving dock. The folloving sections summarize 
• • • ; 

knovn contamination conditions at the Blair Watervay property. 

3.3.1 Soils aad Fill Material 

No data are availsUale conceming the quality of the fill 

covering the property. AGI (1986) collected soil samples from 

selected areas of the property filled since i960; these samples had 
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seeps. Sediments in the upper central and upper sections of 

t:he ditch are dark in color. The cause of the discoloration 

is not known. The banJcs of these ditch sections are also 

covered with what appears to be waste material (gypsum chips) 

from Domtar Gypsum, 

o Shoreline Seeps 

Several small seeps were observed along the waterway shoreline 

just south of Hud Lake. A slight orange discoloration was 

observed at two of the seeps. This discoloration is likely 

attributsdile to bacterial growth on a source of iron in the 

soils. 

3 . 3 SUMMARY OF ENVTRONMENTAL OUALITY CONDITIONS 

Contsunination from upgradient sources (including Reichhold 

Chemical) have been detected in ground Vater in the shallov, inter

mediate, and deep aquifers underlying the Blair Watervay property, 

as veil as vithin Lincoln Avenue Drainagevay sediments. In addi

tion, dredged sediments continue to be stored onsite, alt:hough 

these sediments are plsumed for removal from Mud Lake smd possible 

disposal in the graving dock. The folloving sections summarize 

knovn contiamination conditions at the Blair Watervay property. 

3.3.1 soils aad Fill Material 

No data are availsQsle conceming the quality of the fill 

covering the property. AGI (1986) collected soil samples from 

selected areas of the property filled since 1960; these samples had 

37 



sition similar to that found at other sites; therefore, has asso

ciated concentrations of arsenic and lead. -; 

3.3.4 Mud Lake 

The dredged materials in Mud Lake contain PAHs, metals, phtha

lates, and other volatile organics. Reported concentrations fron f"] 

1983 and 1984 are highly variable. Mud Lake sediment materials are 

being considered for placement as fill into the gravirig dock. PAHs 
. " I 

and metals have also been detected in surface vater in Mud Lake, 

vhich is currently permitted for discharge into the vatervay. Tj 

3.3.5 Drainage Features > i 

Bo1:h the vater and sediment in tzhe Lincoln Avenue Drainagevay 

have elevated concentrations of chemicals from upstresun sources. jl 

This drainagevay is likely contributing to contsunination of off- : | 

shore (marine) sediments. 

The sediments in tiie ditch along the southeastem property |r| 
• . • • • \ . i 

boundary, vhich appears to originate onsite, contain elevated 

concentrations of arsenic and PAHs. No surface vater quality data Tj 

are available for the ditch. .^ 
. i 

No information is available regarding vater and sediment qual- t̂  

ity in the ditch along the northvestem boundary of the property, r'j 

vhich collects nmoff from the adjacent Domtar Gypsum property; 

hovever, site reconnaissance revealed a black precipitate and 

orange coatings on the sediments in much of the ditch. 
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sition similar to that found at other sites; therefore, has asso

ciated concentrations of arsenic and lead. 

3.3.4 Mud Lake 

The dredged materials in Mud Lake contain PAHs, metals, phtha

lates, and other volatile organics. Reported concentrations fron 

1983 and 1984 are highly variable. Mud Lake sediment materials are 

being considered for placement as fill into the graving dock. PAHs 

and metals have also been detected in surface vater in Mud Lake, 

^̂  vhich is currently permitted for discharge into the vatervay. 

3.3.5 Drainage Features 

Bolih the vater and sediment in the Lincoln Avenue Drainageway 

have elevated concentratibns of chemicals from upstresun sources. 

This drainageway is likely contributing to contamination of off-

shore (marine) sediments. 

The sediments in the ditch along the southeastem property 

' botmdary, vhich appears to originate onsite, contain elevated 

concentrations of arsenic smd PAHs. No siurface vater guality data 

are available for the ditch. 

I No information is available regarding vater smd sediment qual

ity in the ditch along the northvestem boundary of the property, 

vhich collects nmoff from the adjacent Domtar Gypsum property; 

hovever, site reconnaissance revealed a black precipitate and 

orange coatings on the sediments in much of the ditch. 
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4.0 CONCLUSIONS AND RECOMMENDATIONS 

Much data exists on environmental conditions at the eastern 

one-quarter of the Blair Waterway property and its surroundings. 

However, insufficient data exist to permit characterization of 

environmental conditions for the central and western portions of 

t h e property. These data gaps need to be filled to identify the 

property's suitability for industrial and commercial development. 

Specific conclusions and recommendations to address data gaps are 

discussed below: 

1. CONCLUSION: The sediments in the Lincoln Avenue Drainageway 

are contaminated with PAHs, PCBs, dioxins, PCP, and metals, 

both on the property and upstream of the property. It is 

recognized that remediatibn of the sediments in this drainage-

way vill not be permanent unless it is accomplished in con

junction vith remediation activities in the upstream areas. 

The City of Tacoma has designated the portion of Lincoln 

Avenue Drainagevay on t:he property as a vetland; a designation 

vhich may have implications for futture development activities. 

RECOMMENDATION: Tvo sediment samples should be collected from 

onsite portions of the Lincoln Avenue Drainagevay and analyzed 

for EP Toxicity metals to evaluate if the sediments meet the 

criteria for designation under the Washington State Dangerous 

Waste Regulations (WAC 173-303). In addition, the development 

implications of the City of Tacoma's designation of the 

Lincoln Avenue Drainagevay as a vetland should be clarified 

n 
ii 
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property's suitability for industrial and commercial development. 

Specific conclusions and recommendations to address data gaps are 

discussed below: 

1. CONCLUSION: The sediments in the Lincoln Avenue Drainageway 

are contaninated with PAHs, PCBs, dioxins, PCP, and metals, 

both on the property and upstresun of the property. It is 

recognized that remediation of the sediments in this drainage-

way vill not be permanent imless it is accomplished in con

junction vith remediation activities in the upstream areas. 

The City of Tacoma has designated the portion of Lincoln 
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extracting contaminated ground vater southeast of t:he graving 

dock;,it-does not address either monitoring or remediation of 

groimd vater in the central and northvestem portions of the 

Blair Watervay property. 

RECOMMENDATION: Ground vater monitoring veils should be 

installed at several locations in the central and northwestem 

portions of t h e property. Wells should be installed to permit 

sampling of the shallow, intermediate, and deep aquifers to 1 

provide representative ground water quality data for the three 

aquifers in which elevated concentrations of constituents have ^ 

been identified. Samples from these wells should be analyzed % 

for at least the constituents detected in Reichhold wells. 

5. CONCLUSION: Offshore sediments, while not considered to be 1 

sufficiently contsuninated to warrant remediation under the 

i 
Commencement Bay Nearshore/Tideflats Superfund activities, i^ 

vere found to contain metals, semi-volatile organics, and ^ 

PCBs, especially near the mouth of the Lincoln Avenue Drain

agevay and the Mud Lake spillvay. ll 

RECOMMENDATION; At least four marine sediment samples should 

be collected from the nearshore area of the property at loca- ^ 

tions and depths to be determined. Lateral distribution of «̂  

sediment ssunpling locations and sampling depth intervals -^ 

should be selected to provide data representative of sediment 

conditions for the nearshore portions of the property. Sedi

ment ssunples shoiild be analyzed for those constituents for 

vhich Puget Sound Dredge Disposal Analysis (PSDDA) screening 
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at representative locations at t h e property to characterize 

surface-soil conditions at the property. 

8. CONCLUSION: Reichhold Chemical continues to plan and design 

Interim Corrective Action and other long-term remediation and 

monitoring activities with the potential to affect the long-

term environmental condition of the Blair Waterway property. 

Much of this planning has been conducted without input or 

knowledge of the Port and the Tribe. 

RECOMMENDATION: The Port is an interested and affected party 

in matters of Reichhold Chemical remediation by virtue of the 

proximity of Port-owned property (Blair Watervay, Blair 

Backup) and properties leased by t:he Port (Weyerhaeuser, etc.) 

and the need for access to Port property by Reichhold Chemical 

to construct and monitor remedial measiureS. It is recommended 

that the Port request the right of reviev of all Reichhold 

remedial actions vith the potential to affect Blair Watervay 

property conditions vhich 'are attributable to off-property 

soturces. 

Results of these investigations may indicate the presence of 

previously tmdoctmented or unsuspected property contamination, 

thereby necessitating additional (Phase II) investigations to 

characterize the extent and source of Izhe contsunination. 

n 

45 



5.0 

5.1 SOURCES CITED IN TEXT 

DATA SOURCES 

Applied Geotechnology, Inc., 1986. Site Assessment, Parcel No 
Port of Tacoma, Tacoma, Washington. 

CH2M Hill, 1989a. Sediment and Surface Water Report: Offs 
Drainagevays, Reichhold Chemicals, Inc., Tacoma facility. 

1989b. Technical Memorandum Summary of June l 
Quarterly Honitoring Results, Reichhold Tacoma facility. 

1989c. Technical Hemorandum Summary of September 1 
Quarterly Honitoring Results, Reichhold Tacoma facility. 

,, 1989d. Offsite Soils Investigation Report, Reichh 
Tacoma Facility, (Harch). 

1988a. Non-process Area Soils Report. Reichhi 
Tacoma Facility. 

• , 1988b. Revised RCRA Part B Application. Reichh< 
Tacoma Facility. 

' , 1988c. Interim Corrective Action Plan. Reichhc 
Tacoma Facility (January). 

., 1987. Grotmd Water Assessment Report, Reichhold Tacc 
Facility, 1987. 

Crecelius, E., 1986. Release of Trace Hetals to Water from Sl 
Bioacctmulation in Marine Animals. Battelle Pacific Northve 
Laboratories, Seguia, Washington, (April). 

Hart Crovser, Inc., 1989a. Hud Lake sediment data from Philip i 
Spadaro. 

., 1989b. Final Report: Sediment Quality Evaluation c 
the Blair Watervay. Milvaukee Watervay Fill Project, Draft E: 
Supplement, ̂ ipendix A, Volume 1. Prepared for Port of Tacomz 
(July 1). 

Horrison, Scott, 1989. Washington Department of Ecology. Persons 
communication vith Nsmcy Ball, Landau Associates, Inc., (June 13) 

Tacoma Fire Department, 1989. Personal Commtmication, Thoma 
Henderson, Fire Harshal's office, vith Thomas Colligan, Landa 
Associates, Inc., Hay 10. 

46 



Tacoma-Pierce Coimty Health Department, 1989. Information provided f 
on reported spills or releases of hazardous materials on or around » 
the Upper Hylebos property. 

Tetra Tech, 1988. Commencement Bay Nearshore/Tideflats Feasibility i 
Study. 

., 1985. Commencement Bay Nearshore/Tideflats Remedial f 
Investigation. 

U.S. Environmental Protection Agency, 1986. Quality Criteria for 
Water. EPA 440/5-86-001. Hay 1, 1986. 

_, Region 10, 1989a. CERCLIS listing of Superfund and 
potential hazardous vaste sites. 

, Region 10, 1989b. Facility Index (FINDS) Listing of 
Sites identified or registered vith various federal environmental 
programs. t 

., Region 10, 1989c. Resource Conservation and Recovery ]r-
Act (RCRA) site listing of facilities operating tmder an interim 
or final RCRA permit to generate hazardous vaste. 

Washington Department of Ecology, 1989. List of Hazardous Waste 
Sites by Coimty. Hazardous Waste Investigations and Cleanup 
Program. January 18. 

, 1985. Assessment of Log Sort Yards as Hetals Sources 
to Commencement Bay Waterways, November 1983 to June 1984. 
Hemorandum from Dale Norton and Art Johnson to Jim Krull. 

5.2 OTHER UNCITSD BQURCB8 

CH2H Hill 1987. Work Plan, Chemical Constituents in Sediment and 
Siurface Waters: Off-Site Drainagevays, Reichhold Chemical, Inc., 
Tacoma Facility. 

Hart Crovser 1988. Feasibility and Cost Analysis for Dredged 
Haterial in J.A. Jones Graving Dock, Port of Tacoma, Washington. 

,, 1987. Sediment Ssunpling Assessment, Proposed Tacoma 

Tacoma, Washington. 
., 1982. Soil Chemistry Testing, TOTE Facility, Port of 

47 

t 

G 

Terminals Pier Extension, Port of Tacoma, Washingtbn. 

• , 1983. Chemical Ssunpling and Testing Program, Blair |j 
Watervay Pier Projects, Port of Tacoma, Washington. ^ 

Q 

D 

I 



., 1981. Field Exploration and Geotechnical Engir 
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Satiea diKthw D K . II . IMT, n t 
r«hJ . tOO-m. M eot a a BOU I 
iT72«riUieii. 

mSTDBICAL AND STATUTORY NOTKS 

lOcT 

f vnv 
te) 

8UBCHAFTER VU—WASHINGTON INDIAN (PUYALLUP) 
LAND CLAIMS SETTLEICENT 

flndian and 

Uw Coacren findi and declarai tha t 
(1) It ii the poiiey of the United S ta ta to promote tribal ietf.detBniunatkm 

and eeooomie aelf-eoffideiKjr aad to rapport the reeohitioii of dkpatea over 
hhtmkal eUme tfaroogfa eettiemeata matoally agreed to by ladiaii aad aoa-
Iiiniaii partite. 

(Xi Diipatae over eertaia lead elaima of the PujraDop Tribe aad other oiatten, 

(A) owaenhip of the ConuaeneeaMat Bay tidehndi aad areaa of fonaer 
PayaDnp Birerbed, laada withia the Pnyallup TMbe'e Treaty Reeerratioa, or 
iateaded teeeiiatiuu bonadariea, m 

(B) raflroad aad other iig[ht>-of-wa]r, 
( O eoatrol of fiiherice reeooree aad habitat, 
(D) Jsriidietioa over law aforeement, eavirtnuaeat, naTigatibB, aad aa-

thocity aad eoatrol ia the arcae of lead nee, 
( • ) bnrtieei rcfolatioa aad aoaiaff, 

liaTe readted ia diffiealt eonunaaity relatioaa aad aegatire ecoaoaiie iaipaete 
affedjac both the TMbe aad aon-Iadiaa partiee. 

(I) SoBM of the aigaJfieaat hiatorieal eveata that led to the pnaeat dreoai-

(A) theaegotiationoftheTreat7ofMedieiaeCicelciaDceeniberl864.br 
the Poyaltap ladiaaa aad otiiera, by which the tiibee eeded meet of their 
itiiUaiea bat reeTrcd eertaia laada aad lighta, faiehidmg fiaUag rigfata; 

(B) tbe ExacBtif* Order ef 1887 creating thre Poyalhip ladiaa Beacrra. 
tioa: 

( O Ifae Enentife Order ef 18TS, darifyiag aad exteadiag the Pnyalhip 
PmiiaUuii ia the Waafaiagton Territorrt 

d » the Mardi 11. 1881. Beport of the PoyaSop ladiaa Coauninion oa 
aad the 1896 report by a eecoad Pnyalhip ladiaa Commiiainn 

; the pnUeiM with aalee of allotted laada; aad 
OE) tfaa 1908 Dirtriet Court for TlMooa deeiiioB of the Uaited Statae of 

Aaeriea agaiaet J J L Aahtoa aad the 1910 Sivnme Court deeiaioa of 
Uaitad Statae ef AaMriea agaiaat J J L Aahtoa. 

(4) It ia iwegaind that both ladiaa aad aoa-Iadiaa partiea eater iato thk 
•ettiiuteut to naohre eertafai problena aad daime aad to aerire eertafai bcaeftta. 

(8) Thwe ia a reeogaitioa that aay fiaal teeolutjoa of peadfaig diepotee 
tfanogh a procjeei of litigatioB woold take auay yean aad eataH great ezpeaae 
te aH poitiaa; eoathiae eeoaooiieally aad aoeially daaugiag euuUmefeiee; pro-
loag anwrtainty aa to the aeeeae, owaerah^ aad Joria^etioaal etatoa of iaenee 
taqoeetioa; aad aeriooely impair loog^ena eeooomie ptaaaiag aad derelopmeBt 
te aO poitiaa. 

(•) t o adraaee the goala of Federal poiiey of l a f a a aelf-detenniaatioa aad to 
eaiiy oat the tmat reepoaiibility of the Uaited Statae, aad to advaace the 
Federal POHCT of bteraational trade aad eeoBomie devdopaieat, aad ia reeogai
tioa ef the Federal poiiey of eettliag theee eoofUetB through eempreheaaite 
eetUementagreemeata. itia appropriate that the United Stataa partk^ate ia tha 
fbadiag aad iaplemeatatioa ef the Settlement Agieemeat 
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A) 
Therefore, it ii the parpoee of thie aobdiapter— 

(1) to approTc, ratify, aad eoafinn tlie agreement catered into by tlia non-
Indian aettleaient partiea aad the PoyaHap Tribe of ladiaaa, 

(S) to aodiorin aad direct tiie Secretary to nnplement tlie terma of indi 
agreement aad 

(3) to aothoriae tbe ectiou and appropriationi neeeaeazy to implenient the 
pcoriaionB of the Settlement Agreement aad thia anbchaptar. 

(PobX. 101-41.11 JBM n . 19B9, IM Stat tS.) 

HI8TOBIGAL AMD STATUTORY NOTES 
< at a MK aaikr Hcliaa 17T3a ef tUi 
bt dlid M Ike TajnOop Tribe of 

I Act of i n r . " 

LIBRARY BKreBENCES 
b d M i * 4 «t laq. 
WBOAW T«fte No. 30>. 
CJS. ladtei I » at aae-

i 1778a. BaeolaCkM of Payoltap tribal b a d da t aa 

(fc) Wineiahliwirt 
la aecordaaee with the Settleaieat Agreramit aad in retom for the land aad other 

beaeftta derired t n m the Settleaieat Agieemeat aad tiiia aobefaapter, the THbe, aad 
the Uaited Statee aa traatee for the THbe aad ita membera, rcBaqniah all daima to 
Hdelandi, aabmafed laada, aad any other laada, aad behidfaig aay miaeral danna 
and Boafiaheriee water lighta eoaaeeted with audi reUaqniehed lead, Imown or 
nakaowa, witiiia tho State of Waahiagtoa, aubjeet to the oueptiona referred to in 
anbeection (b) of thia •eetJoo. 

(b)l 

Subaeedoa (a) of thia aeetioa ahall aot appfy to the foOowiar 
(I) 12.5 oeraa of fonaer rifcrbed lead eoafbmed to the M b e hi Pnyallap 

TMbe of ladiaM agateat Pert of Tkeoma a n F.2d 1281 (1988)), wfaidi bad ahaU 
be aofajeet to the tarma aad eoaditioaa deecribed b the Settiemeat Agreeaieat 
aad docBBMBt 6 of the Teduucal Docomeata. . 

(8) An bad to which record titb b the T M M or the Uaited Statea fa tmat for 
the TMbe or i b OMmben derivea firom a poteat inoed by the Uaited Statee or 
from a eoonreyaaee of tidelaad hy the State of WaahbgtoB. For the pnipoeea of 
tfab paiagiaph, the term 'Veeord tide" meaaa ti tb doeomeated by ideatifiable 
QOBfvyBBBM lUHcted B tliQM wooHJi fanptftipc ooBfltzuctrra BOooB of convoy* 
aaeea aeeorfiag to the bwa of tiM state (ROW ehaptera 68.04 aad 68.08) aad the 
ffaal JodgBMBte of Stete br Federal eourta. 

(8) Certab bad raeognind to be owned on Angnat 27.1988. by the TMbe or 
the Uaited Stoteo b tmat te the N b e withb the ladba Additioa to the dty of 
Ikeoom, Waahiagtoa, aa reeorded ta book 7 of pbta at pagoe 80 aad 81, reeorda 
ef Pbree Conatj, WaaUagtoa, aa fbOowa: 

iA> Load ewaed eo Angnat 87,1988: 
(i) Foctboa of traete 2, Sl 6,10, aad U. 
(It) ttmet 7 (BdMol eite). 
(IU)'hoet 8 (ehordi aite). 
( b ) l^oet 8 (eemeteiy Bite). 
( j) Appmrimately 88 lob b Uoefca 8l60, 8249, 8850. aad 8442, 

iaduaifo. 
(B) Load, wharerer located, added to the above Hat of pareeb on or 

before Deeember 1,1988, b eeeofdaaee with paragraph AJ . of aectioa IX of 
tiie Settlemeat Agreemeat 

(4) U H bade tiaaafemd to tiie Tribe puianaat to tiie SetOemeat Agreemeat 
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(S) The rigfab to underiying laada or the tcreraionaiy btercet of the TMbe, if 
any, b the Union Padfic or Burlington Northem rigfate-of-way aeroea the 1878 
Surrey Ana, when the prupeitf over which they wen granted bebnged, at tlie 
time ef the grant, to tiie United Stetaa b troat for the M b e or to tiM IVibe. 

(•) Tbe aabmerged bnda aa of Auguat 27,1988, b the PuyaOup Rirar witfab 
the 1878 Surrey Area bdow the mean high water Hae. 

te) 
Nothiag b tiib eeetion w b the Settlement Agreeoient ahall be eonetnied to 

fanpair. eliBuaate, er b aay way affect the titie of aay individual laifiaa to bad held 
by Bodi bdhridoal b fee or b tmat, aor aiiall it affect the peraoaai dafan of any 
indiTidual ladiaa aa to daima regardiag peat aalee of aOotted bade or aa j daim 
which ii panned nader aay b w of geaerol applieabOity that pmteeta aoa-Iaoaaa aa 
weOaa ladiaaa. 

(PebX. 101-41.1 l; Jeaa n . IMO. lOS Stat SO 

. BfroetfTC Date 
S t e t i o H U ^ P u b i L m ^ provided tMattkismetioni$qffwetn» OH tki 

^fietim data tif tha StttUmtHtAgntmtnt and whan all Irrma a n nut aa 
atatad undar aaetion Xaftka Sattlamant Agraamant 

UBRARY REFERENCB8 

WESnAW Topfe NOL ao>. 
C J A bdhat i » e l « « . 

f I77Sk. 

te) 

The Seeretaiy ahaO aeeept the eoareyaaee ef the bade deecribed b rabeeetjon (e) 
of tibb eeetion, aad tiw Outer Hyleboe tidebada property refemd to b aectioa VIII, 
A.Le of the Settbmeat Agreemeat, eubjeet to tiie terma aad eoaditioaa ef tiie 
SettlenMnt Agreement aad ahaU hold Boefa bade b tmat for the beaefit of the TMbe. 

(k) 

(1) aad deaanp of aettlemeat bade ahall be eairied out b 
Agreemeat aad domment 1 of the Taehaical Doe-

- i 

witii the Settiemeat 

(2) Ifae Ikfbe ahall aot be Hahb te the ebaaup eoeb er b aay other amaaer for 
eoataaunatioa oo piwieitiee deeeribtd b eubeeetioa (e) of thb eeetioa oeep t aay 
wwitaminitioB caaaad by the TMbe'e actiritiee after eonTcyaaee of theee ptopertiee to 
the M b e oader Ifae t enw of the Settlemeat Agreement aad documeat 1 of the 

te) 
Ifae bade refenod to b rabeectfaa (a) ef thb aeetba, aad a w n particalariy 

I b the flettbmeat Agieemeat, a n aa fcOowa: 
(1) The B b b Waterway inupetty, eoo^iriied of appruiiiiiatoiy 48.4 ocrae. 
(2) The B b b Backup pitipeitf, eoaipriaed of appraatfaaatdy 85.2 aerea. 
(8) ^he laaer Hyleboe ptupei ty.. eoo^lI1eed of afiiftiffl imitfly 72.9 acne. 
(4) Ifae Upper Hyleboe property, eompcieed of approadamtaly 5 J aerae. 
(8) Ifae Uaioa Padfic property (Fife), eompcbed of a pared of approiimately 

87 aeree, aad aa adbinbg 22-aen pared if tbe eptioa r eb tbg to the Union 
Padfle properly (Fife) (aa deecribed b documeat 1 of the Teehaieal DocnaMab) 
b eieitiied. 

(•) Ifae Totre property (Fife), eooipriBed of ammdmately 27.4 aerea, ualeee 
the Port eleeto to praride tiie eaah tahie of anea property. 

a ) The Taylor Way aad Eaat-Weat Boad propwHea, two prepartiie totolbg 
approximately 7.4 aena. 
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(8) Ifae enbmerged bade b the PuyaUnp Biver withb the 1878 Surrey Area 
below the mean h ^ water Hae, u provided b aediaa L B. of the Settiement 
Agreement To the ezteat tiUtt the Uaited Stetei hea titie to aay of the bade 
deecribed b tiib aobeart, thaa audi laada ahall be held by the United Statee b 
tmrt for the nee aad boMlit of the PuyaDup Tribe. 

(9) Tfae approximately 600 aeree of open epeee, fbreat, ead cnltaral bade to 
be aeqniied by the Tribe with eaah neeived puiaaaat to aeetioB I of the 
Settlement Agreeawat er other tribal fuada. 

1 
1 

Nothiag b thb anbehapter la btended to affect the bouadariee of the PuyaDup 
ffiaaiiiiiliiai. except that the bade deecribed fa aubecetioa (c) of tfab eeetioa above b 
pangiapha (1) tinougfa (Bi, aad tfae Ootv Hyleboe tidehnda piupeiij refened to b 

I v m of tiie Settiemeat Agreement, ahall have o»reeervatiDe atataa. 

• f eeenfriadeaa te) 
Then la aotiioriaed to be appropriated $500,000 for tiie Fbderal ahan iot tiie 

pnrrhaia of the bade refnred to b aubeectioa (e)(9) of thb eeetioa. 

(PabX. 101-41,1 4, Jon 81. lia», 108 Stat ISJ 

LIBRARY RKFERKNCB8 
l «4a tMq. 

WCnLAW Topic NOL V». 
CIX btdima | M at toq. 

I 1778e. 
Ia aeeepttag bade b tmat (other tiiaa tiioae deecribed b eeetioa ITTSb of tiib 

titie), te the Pnyalhip Wbe or l b aMmbera, the Secretary ahall axerdM the 
autiioiity provided Um b eeetioa 465 of thb titie, aad ahaU apply tiie ataadarda act 
forth b part 151 of titie 25, Code ef Federal Begnbtioae. aa theee ataadaida now 
exirt er aa tiiey may be amended b Ifae ftrtare. 

(PabJ. Mt-U, 1 1 Jane 81,1N8,108 8tM. 81) 

lodtasi #"9 tt lift 
WBTtAV Topic NOL 301. 
CSXIadkaatnma^. 

llTTSd. 

te) 

UBRARY RIFIRCNCI8 

I «f PayaSop W b e 

b l i d i f b i 

(1) T» tha oxleat pmvided b advoBM b appcopriaties Aeb er to tfae oxteat foada 
a n piwvided by other paitba to the Settienwat Agreeaieat, tiie Seeretaiy ahall phee 
witii a flaaaebl batiiiitiea tiM aaeoat of 824.000,000 b aa aumity fund or otiier 

; progiam (hereafter b thb aubeectioa refened to aa tha "taadT). The 
of Ifae batitatiea or batitotioM when ttw fuada wiD be hdd aad tiie 

admiaidntioa of tiM ftndo ahaO be b aeeordaaee witii eeetioa II of the Settlement 
Agnemeat aad diwuiaeiib 2 aad 8 of the Teehaieal Documente. AaMuab eamed 
punaaat to a«y hiieeluieiil ef the fnad ahaD be added te^ aad baeoae part of, the 
fuad. 

(2) Upon attaiaiag the age of 21 ycaia, each canDed member ef the TMbe 
(detmabod by the TtSba purauaat to i b eoaatitatba to have been a member ea of 
tho date of ratifieatioa ef the Settbmeat Agreemeat by the TAe) ahaD nedve a 
oartiBM payment ftam the fuad. Ifae aoMuat of audi payaMat a h d be detetmfaicd 
b eeeordaan with eeetioa II of the Settlemeat Agnemeat aad documeat 2 ef the 
Teehaieal DocnuMatk 

(8) A roaaoaabb aad cnatemajy fee te tiM admiabtntioa ef the fuad amy be 
paid out ef tiM faKome eamed by tiM fnad to the fiaaacbl faMtitatioB witii wfaidi tiM 
ftad k eotabSahed. 

248 

0 
0 



9 

25 S 1773<i INDIANS 

(4) Upoo payment to aU eligibb memben of the Tribe purauaat to paragraph (2), 
aay amonat remaining b tiM fuad ahaD be otiiiud b tlM maaaer determined by a 
vote of the memben of tfae Tribe. 

(6) Ifaen b aathoriMd to be appnpriatod 822,860,000 for tib FedenI ahan of tiM 
fuad. 

te) bod ter tribal 

(1) la order to provide a pemmacat reaouree to eahann UM ability of tiM TWbe to 
provide aervieae to i b membera, then b eetabliahed tiM PuyaDup TMbe of Indiaaa 
SettbBMnt IVuat Fund (hereafter b thb eubeection refened to aa the "tmet fuad^ 

(2) Upoa appropriation by Coagreaa or to the exteat funde a n provided by otiier 
partiee to UM Settlemeat Agreeaieat. the Secretary ahaD depodt 822,000,000 bto tiM 
tmat fuad. Tfae tmat fuad ahaD be bveated b aeewdaaee with tiM Act of Jnae 24, 
1988 (25 US.C 162a), ao u to com the aiazimam b t e n e t oa priadpel aad b t ene t 
avoOabb oader that Act No part of the 822.000,000 priacbal may be erpended te 
eaypuipoee. laeoiae eemed oa the piiaeqwl or b t e n e t of the tmat ftiad ahaD be 
avaDabb for expeaditan aa pnvided b paragraph (S). 

(8)(A) The tmat (bad ahaD be adminbtercd aad the fuade ahaD be expended b 
ofmrdann with aeetiMi III of the Settbmeat Agreement aad docuaieat 8 of the 
Teehaica] Docuaicata. laeooM from the tmat fuad amy be uaed only for the 
foDowtag purpoeee naleea modified b aeeordaaee with aabparagnpb (B): 

(I) Hottbg. 
(II) Elderiy aeeda. ' 
(Ul) Burbl aad ecBMteiy maintenance. 
(hr) Edacatiea aad eultual pieaarvatbn. 
(v) Sap^oBMatal heahh core. 
(vt) Day core. 
(vU) OtiMT eocbl aervbea. 

(B) Tfae purpoaaa of tiM tmat fuad euay be arndSfied ealy aa provided ta docnuMat 
8 of the Tedmical Doeuaieata. 

(4) Tfae And eatabGahed uader thb eubeectioa ahaD be b peipetuity aad bvbb te . 
(8) Then b aatiMcbed to be approprbted 818300,000 for tiM Federal ahan of tiM 

trart fuad. 

(PebX. 101-41.1 «, J e n 21. lOM. 108 Stat MJ 

H U n u a C A L AND STATUTORY N0TB8 
• I I l l l l h TOM Mctfoe <(b) ar b ( ra idhv Triba oTIadbM 

AOI er baa K MM. Nteiad M b ariMc l i H r Art er H0». HMte U i r l O M I . b y 
(b)CMaActJ«iaKltm.i .440.n3M.10B7. >!. WOt. W t M L Mb* iac (b )e f b i t 

CM aa aeiM oadar aaedaa aaotiaa M b «r iMa priaM fciariit. m l l l l g eBn i i r i i i bMn 

feiLl . MB-194. IWa I Nwr. a M l . MS £ ? J L S 2 ? * * " * * * ^ * * * ' " ^ " ^ 
iM.MDl |n» iMta |Mt : *7 lMtaeaMaMMrl J * T ^ 
ae ta* Mi 'nial i i i * b» H U k La* Wl -UI . . * T - - . ,... . _ 

• 2], IM*. MS iaa. lot. TIS ( b o m ai hg prtor apptepriath^ A«: 
lorikafaiMiaraadRabMtfAeaa. raOJU MI-SU. TWi L No*. S. IMOl 

iAct. lM1^fcrAaianii i i i iaf SM. I«JI. 

bifca 

I0« 

i«i«aiaa«. 
UbMdbaM«>Ml 
WCSRAW Tepie Na m . Jf ] . 

UBRARY RXFKRENCBS 
CJS. tadiaM I 2t at a^. 
C M . IMlad baMi H 141. 151 

f 17780. 
Ia order to cairy oat tiM Fedend pert of tiM fiaherin aapeet of tiM Settiemeat 

AgreeaMaU then b oatiMriied to be eppropriated 8100,000 for aavigatioa oquipeMat 
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at (JommeneenMnt Bay to be naed b 
Technical Doeamenta. 
(PolL. 101-.U. I T, Jeaa t l . IMO, IM Stat IT.) 

UBRARY RBFEBENCE8 

25 § 1773ff 

witii eeetioa A of doenment 4 of the 

Uaitad Stata e>|01 
WEHIAW Tepie Nea. M», Sfl 

CJ.S. b&M I M at Hq. 
CSX XMM Statat H 14113^ 

I 17781 Beonoede devdepaaeat aad b a d aeqobttioa 

To the exteat provided ta advaace ta appopciatba Aet i the Seeretaiy ahaO 
dbburae 810,000,000 to tiM Tribe of w U e b -

(1) 89,600,000 ahaD be avaDabb te the TVibe to eany out oeotMmic develop-
meat eondrtent with eeetioa VI of tiM Settleatent Agnoaeat er to aequin 

(2) $600,000 ahaD be avaDabb oa)y to anpport aad aaaiat the devetapaMat of 
buaban eateipriaea by BMmben of tfae Tribe b a maaaer coaeiataBt with the 
SettieaMati 

Ifaen b aatheriied to be eppropriated tlO,Ci0O,OO0 to eairy etrt Ihia enbeeetfan. 

ft) Paiibe toUa 

Tfae Oatignu iceogaiaM the tight of the IMbe to aagaga ta foniga t nde 
eoaabteat witii Federal bw aad aotalttiatending aitide ZII ef tiM beaty witii the 
Niaqualty aad other beada of ladaaa catered bto ea Oeeember 28, 1854, aad 
oee^ted, ratified, aad eoafirmed ea Nardi 8,1855 0 1 Stal 1182). 

te) M d r yeab** 

Ifaen b asthoriied to be appropriated to the Seentaiy the aaMuat of $25,500,000 
for the Faderd ahan of tiM eeab aaaodatad witii OM BUr prajed wfaidi afaaO be 
eanied out fa aeeordaaee with doenmeat 6 of the Teefaaieal Openmcatk For tfae 
puipoee ef tfab aubecetioa. the Seeretaiy ahaO tnaafer andi amooat to tfae Depart-
meatoflkaaapoctatioaof theStateof Weehiagtoa. Suefa aaioaat may only be naed 
by tlM Dcpaitmeat of IVamortatioa of tfae State ef Waafafaigtoa to eainroat tfae 
Bbir pr^b ' t b eeeordaan witfa domment 6 of UM Tcfhnifal DoeaaMnti. Opentioa 
aad malnteiianoe of the B b b Waterway ehaaad ahaO reaub the nqMadbOity ef 
the Seeretaiy of the Amy, aetiag through tfae Chief of f 

(Pobi. 101-41.11 Jnaa 21 IMS, IH Stat ff J 

UBRARY BXFIRBNCB8 

i * 4 « a ^ . 
S M H * > H 1 

waniAW Tapb Noa. M , J d 

CJJ. 

C M . 

IMataaq. 

H 141 ISS. 

r 

n 

D 
C 
D 

l l T T S g . 

Tfae T A e afaaO retafa aad exardae JurbdicMea. aad tiM Uaitad Stetn aad tiM 
State aad petttied eabdiviiioni thereof ahaD n t a b aad exerdae Juriadietioa, u 
pierided b tiM Settbaicat Agrectaeut aad Tecfaaicd "«•"•»—*• aad, when aot 
provided theram, ea otherwMC pnvided by Federd bw. 

(PaU. 101-4111 iaat tX. 1MB, IM Stat MJ 

BffcctfvcDate 

Saei ionJSrfPuU,. 101-41 pnvidad that tkia aaetion ia^ffitetiaacn tha 
^ffKtiwadaUqftMa Sattlamant Agraamant and whan all tarma a n mat aa 
atatad undar aaetion X ^ tha SattlamatU Agraamant 
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LIBRARY REFERENCES 
• ^ B i f ge g ^ 

WERLAW Topk No. 209. 
CJ3 . ladbaa I U « aq. 

I 17781. prnviaktaa 

te) •SO nffivHoMia cte* 

(1) Noae of the fuada, aaaeta, or taeonM from tiM tmat fuad eetabDahed fa aeetba 
imid(b) of thb titie which a n reeeived by tiM TMbe uader the Settiement Agne-
BMBt ahaD be anfafjeet to levy, exeeutba, fonrfettun, gamiahmeat, Uen, eacumbraaee, 
er adn re . 

(8) Tfae aaauity fuad, or other bveetoieat prognm, ntabbahed ta eeetioa 1778d(a) 
of thk titie ahaD aot be enbieet to bvy, exeartion, forfeitare, gamiahaieal Hen, 
caenmbnaee, or edsure. Paymeab from the fuad ahaD be fa aeeoidaace with tiM 
Act of Angnat 2; 1988 (25 U.S.C. 117a et acq.; eomiaoaly nferred to ea the T e r 
CapibAeir). 

ft) rieftllMy far Fadanl | 
Methfag fa tfab aubehapter or the Settlemeat Agnemeat ahaD affect the cUgftDity 

ef the Tribe or aay of ite memben for any Federal program or the tmat reaponaibiB-
ty of tiM United Statee and ib ageaein to the Tribe aad mcaiben .of the Tribe. 

te) troat Amd Mt ceeatad ter 

Noae of tiM fuada, aaaeta, or facoaM fram the tmat fuad eetablbhed fa aoetioa 
177Sd(b) ef thb titb efaaD at aay thae be need aa a baab for deayiag or redudag 
fuada to UM Tkfte er i b BMmben tmder aay Federal, State, er b e d prognuo. 

M l T t t t i i i f i i t e r i 
NeiM ef UM fuada er aaaeb tnaa femd to tfae IVibe or i b memben by tiM 

SettbaMat AgreeaMat of ' thb aubdiapter, aad none of the btercet earned or 
faeoBM neeived ea aowuate fa the fuade eetabliahed aader aectioa lT78d(a) aad (b) 
of thb titie, ahaD be deeoMd to be taxable. iMr ahaO aucfa tnaafen be taxabb 

( P a l l . 101-411 to. Jena Sl. U H . I H Sta t 88J 

I S e h e r i g b a L PiebaUy aheoM b a - W . 

mSTDRICAL AND STATUTORT NOTES 
ndbtnd to ia oAaK. (aXn ii ftU. 
2. IMl 97 9ML Ml wbick 

1 NO (U UXCIIT. «i aav S Ufc if S2r*fe Pdf _ 
• ai OM T w Capita AcfX af liii Aa to Ika Codi; OM Ti 

•MS. 
WBIIAW Taple Naa. a » . MS. 

LIBRARY REFERENCES 
CJ .1 ladtaa | » at M ^ 

C M . IMlad Stat* H H I MS-

I i n a i arHaiM by tfae Secretary 
Tfae Seeretaiy fa ^^'^i^'^pf^'^r thb aabcfaaptcr ahaD be 

leUHly of tiM Umted Statee to the Tribe ead ahaD take each 
er appwprbte to cany out thb enbfhapter aad the 

trf the tmat 
aemaybe 

A^oe-

(PabX. 101-411 1 1 Jena t l ISH. I H Sta t H J 

f 17721. Defiatttoae 
' For the puipoeee of thb aubehapter— 

(1) the t e m "1878 Survey Area" meaaa the area wfaidi ia withb the area 
demeilmd by the Ugh water Dae ae meaadered aad the l^lbad bouadariee. aa 
ahowB on the pb t aiap of the 1878 Survey of the PuyaDup ladiaa Beecrvotioa, 
eoadaeted by tiM Uaited Statee Geaenl Lead Office, aad fibd ta 1874; 
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(8) the tnm "Secretary" meana the Secretary of tbe Inteitor. 
(5) the term "Settiement Agreements meana tiie document entitied "Agree

ment between the PnyaDop Ttiba et ladiaaa. Loed Govemmenta fa Ktree 
County, tho Stete ef Waahiagton. the United Statae of America, aad eertain 
private property ownen", dated Auguat 27,1968; 

(4) tiM term "State" meaae tiM State of Waahiagton; 
(6) the term '^edinicd Oocnmenb" meaaa the 7 doenmcab whicfa eompriae 

the terhninl appendb to the SettleiBeat Agnemeat aad a n dated Angnat 27, 
1988; 

(6) the term "Mbtf meaaa tiM PuyaDup Tribe of ladiaaa, a IIOM of ladjana 
racegaind by the United Statee; 

(7) the term "below tfae mean high water Bae" ta nfenaee to the anbraerged 
bade of the PnyaOup Riverbed meaaa "below the ordtaaiy htgfa watar mark" fa 
tiiat portion of the river aot anbject to tidd faflnenw) aad "below the meaa high 
water Hae" fa that pertioa of tiM river which b aubject to tidd faQoeaee; aad 

(8) the term "omeeciiaUoa atatna" oMaaa a atatoa uader whieh Federd bwa 
aad ragnbtioaa, treaty rigfata, aad rigfab of aovcrdgaty, whieh defiae the rigfab 
aad nqMaaSiOitiee ea tmat or reetricted bade (fadndfaig rigfat»-of-way aod 
eaacBMab maafav tfamugh aueh bada withfa a Federd latttaa reeervation) 
appb: Frovidad, That audi appUeation b aot faeonaiateBt with aay provbion of 
tiM Settlement AgrecBMnl 

fPabX, 101-411 11 Jeaa t l UM. IH Stat HJ 

LIBRARY REFERENCES 
ladtaaa ••e at Mq. 
WEniAWTapieNaLMe. 
CJ.S.lirfteM|Maia^. 

SUBCHAPTER VUI-SENECA NATION (NEW 
YORK) LAND CLAIMS SETTLEMENT 

I 1774. FbidbgB aod poipoeee 

Tfae Coegraea finda aad deebree thab 
(1) DinutM eoftwrming baace of tribd bade witiita the dty of Sahmanca 

aad the (Ssagreaaioiid VDbgee, New Yotk, have atramed relatioaa between the 
Indian aad aoorlaifiaa eommuaitin aad have reaahed ta adveroc eeooomie 

' inipocb affeetiag both eotnmaaitiee. 
(2) Some ef the aigaifieaat fabtoticd evoate whidi have bd to the preeeat 

(A) begfanhg fa tfae mid-ofaicteeatii eeatuiT, ecverd nifaroada obtained 
p a a b er heace ef rigfab of way through the AOegaay Beaervation without 
Federd aathoiintion or approvd aad tn terme whicfa dkl aot adequately 
proteet the faterceb of tiM Scaeea Nation: 

(B) after conatmetioa of theee nOroada. AOegaay Beaervation bada 
wen baaed to nOmad empbyeu, pemaa aaaoebted with DM raiboada, 
raaldeab of the dty aad farmen without Federd authorisation or approvd 
aad ea tema wUefa did aot adequately protart the tatenab of the Scaeea 
Nation: 

( Q tMoe of theee leaaca had Federd antiwriatioa or approvd and, after 
the eourta raled theee leeaee favaUd, Omgrcea eaaeted the Act of Febmary 
19,1875 (18 Stal 880), eoafirming exieting leeoM of ADcgaay Bceervatioa 
bada, aotiMciiiag fiuther leaafag by the Scaeea Natioa, aad maUng the 
waiWiiiMil baace raacwabb for a twelve year pabd ; 

(D) tfae Act of September 80,1890 (26 Stat 558), ameaded tiM 1876 Act 
by Bobetitatiag a reaewd term of "aot evfacding a iac t rabe yean" for the 
erigiad reaewd term of twelve yean; aad 

(B) ta 1952 tiM Scaeea Natioo {Bed a d d m witii tiM ladba Cbima 
Coaaaiadoa egaiaat tfae Uaited Statn for oac of improper leaaa feoa, aad ta 
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Ch. 3 WASHINCH'ON LAWS, 1989 1st Ex. Scss. 

*I am returning herewiih, without my approval as to section 202(2), Substitute 
House Bill No. 1479 entitled: 

'AN ACT Relating to the budget.* 

My reason for vetoing this portion of the 1987-89 supplemental budget is as 
foilowt: 

Section 202<2) restricts the amount that the Department of Social and Health 
Services may transfer into tbe General Aisisunce-Unemployable (GA-U) program. 
The GA-U caseload will experience significant growth in the last two months of the 
current biennium because of the Thurston County Superior Court's April 24, 1989 
ruling directing that clients who are terminated from ADATSA shelter receive C A -
U until they are assessed for GA-U eligibility. The Department of Social and Health 
Services has estimated the cost of this caseload growth will be SI.7 million. The pro-
viw in section 202(2) restricu the transfer to the estimated amount. The estimate is 
not pcecisc, however. 

Tbe ADATSA shelter program has experienced volatile and unpredictable case
load growth, and it is difficult to predict the cost of shifting that population to G A -
U. If the actual coat exceeds the estimate by any amount, the Department would 
have to impose a ratable reduction to remain within appropriated funds. It is not 
poatiMe for the Department to implement a ratable reduction thb late in the bienni-
om. Furthermore, tfae other clients on GA-U. with physical and mental disabilities, 
would be faced with a sudden and unanticipated reductioa in their living allowances. 
The Department must have unrestricted transfer authority in order to fund the aaua l 
ooit of the GA-U caseload at the close of the biennium. 

With the exception of section 202(2), Substitute House Bill No. 1479 is 

CHAPTER 4 
(Substitute House Bill No. 1788] 

PUYALLUP TRIBAL CLAIMS SETTLEMENT 

AN ACT Relating to the Puyallup tribe of Indians daims settlement: adding a new sec
tion to chapter 33.43 RCW; adding a new section to chapter 36.32 RCW; and creating a new 

Be it enacted by the Legislature of the State ot Washington: 
NEW SECTION. Sec. I. The governor is empowered to execute the 

appropriate documents to relinquish the state's ciatnis to title of the current 
riverbed of the Puyallup river within the 1873 survey area to the United 
States in trust for the tribe subject to the provisions on existing righis of 
way, discharges, easements, flood control, and fishing rights as set forth in 
the settlement agreement. 

NEW SECTION. Sec. 2. A new section is added to chapter 3S.43 
RCW to read as follows: 

(1) The settlement of Indian land and other claims against public and 
private property ownen is declared to be in the interest of public health and 
safety, orderiy government, environmental protection, economic develop
ment, and the social well-being of the citizens of this state, and to specifi
cally benefit the properties released from those claims. 

(24SSJ 
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It is the purpose of this act to encourage the settiement of such Indian 
land and other claims lawsuits by permitting the establishment and use of 
local improvement districts to finance all or a portion of the settlement costs 
of such lawsuits. 

(2) A local improvement district may be established by a local govem
ment legislative authority to finance all or part of the settlement costs in an 
Indian land and other claims settlement related to public and private prop
erty located within the local govemment. The settiement of an Indian land 
claim lawsuit shall be deemed to be an improvement that may be financed 
in whole or in part through use of a local improvement district 

Except as expressly provided in this section, all matters relating to the 
establishment and operation of such a local improvement district, the levy
ing and collection of special assessments, the issuance of local improvement 
district bonds and other obligations, and all related matters, shall be subject 
to the provisions of chapters 35.43 through 35.54 RCW. The resolution or 
petition initiating the creation of a local improvement district used to fi
nance all or a portion of an Indian land and other claims settlement shall 
describe the general nature of the Indian land and other claims and the 
proposed settlement. The value of a contribution by any person, municipal 
corporation, political subdivision, or the state of money, real property, or 
personal property to the settlement of Indian land and other-claims shall be 
credited to any assessment for a local improvement district under this 
section. 

NEW SECTION. Sec. 3. A new section is added to chapter 36.32 
RCW to read as follows: 

(1) The settlement of Indian land and other claims against public and 
private property owners is declared to be in the interest of public health and 
safety, orderly government, environmental protection, economic develop
ment, and the social well-being of the citizens of this state, and to specifi
cally benefit the properties released from those claims. 

It is the purpose of this act to encourage the settlement of such Indian 
land and other claims lawsuits by permitting the establishment and use of 
local improvement districts to finance all or a portion of the settlement costs 
of such lawsuits. 

(2) A local improvement district may be established by a county legis
lative authority to finance all or part of the settlement costs in an Indian 
land and other claims settlement related to public and private property lo
cated within the incorporated or unincorporated areas of the county. The 
settlement of an Indian land and other claims lawsuit shall be deemed to be 
an improvement that may be financed in whole or in part through use of a 
local improvement district. 

(3) Except as expressly provided in this section, all matters relating to 
the establishment and operation of such a local improvement district, the 
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d l . 4 WASHINGTON LAWS, 1989 1st Ex. Sess. 

levying and collection of special assessments, the issuance of local improve
ment district bonds and other obligations, and all related matters, shall be 
subject to the provisions of chapter 36.94 RCW concerning the use of local 
improvement districts to finance sewer or water facilities. The requirements 
of chapter 36.94 RCW concerning the preparation of a general plan and 
formation of a review committee shall not apply to a local improvement 
district used to finance all or a portion of Indian land and other claims set
tlements. Tbe resolution or petition that initiates the creation of a local im
provement district used to finance all or a portion of an Indian land and 
other claims settlement shall describe the general nature of the Indian land 
and other claims and the proposed settlement. The value of a contribution 
by any person, municipal corporation, political subdivision, or the state of 
money, real property, or personal property to the settlement bf Indian land 
and other claims shall be credited to any assessment for a local improve
ment district under this section. 

NEW SECTION. Sec. 4. If any provision of this act or its application 
to any person or circumstance is held invalid, the remainder of the act or 
the application of the provision to other persons or circumstances is not 
affected. 

Passed the House May 8. 1989. 
Passed the Senate May 7, 1989. 
Approved by the Govemor May 13, 1989. 
Filed in Ofiice of Secretary of State May 13, 1989. 

CHAPTER 5 
(Substitute House Bill No. 1737] 

VICTIMS OF CRIMES-COMPENSATION 

AN ACT Relating to crime victims' compensation: amending RCW 7.68.030. 7.68.070, 
7.68.080. 82.08.020, 82.08.010. and 82.12.020; amending section 223. chapter 7, Laws of 1987 
1st ex. sess. as amended by section 218, chapter 289, Laws of 1988 (uncodified): adding new 
sections to chapter 7.68 RCW: adding a new section to chapter 82.32 RCW; creating new sec
tions: repealing RCW 7.68.010; providing an effective dale: and declaring an emergency. 

Be it enacted by the Legblature of the S u t e of Washington: 

NEW SECTION. Sec. I. The department of labor and industries shall 
operate the crime victims' compensation program within the appropriations 
and the conditions and limitations on the appropriations provided for this 
program. 

Sec. 2. Section 3, chapter 122. Laws of 1973 Ist ex. sess. as amended 
by section 12, chapter 443. Laws of 1985 and RCW 7.68.030 are each 
amended to read as follows: 

It shall be the duty of the director to establish and administer a pro
gram of benefits to innocent victims of criminal acts within the terms and 
limitations of this chapter. In so doing, the director shall, in accordance 

(2490] 
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AGREE.«1ENT 

PURPOSE AND SCOPE OF AGREEMENT; PARTIES 

This Agreement establishes a framework for cooperation anc* 
mutually beneficial future for the community. The Agreement: 
adds to the Tribe's land base and provides resources for econcp 
development; (2) provides each enrolled adult member of the Tzi> 
with funds to meet personal needs, (3) provides resources for 
Tribe to meet its members' health, education, and social necoa 
(4) provides for substantial restoration of the fishery cesouz|| 
and allows for future development while lessening impacts 
fisheries; (5) provides for significant employment and train 
opportunities for Puyallup Tribal members; (6) provides funds || 
Land acquisition and development, and small business .assistant 
(7) provides for construction of Blair Project; (8) resol 
conflicts over governmental jurisdiction; and (9) resolves fi 
land claims by the Puyallup Indian Tribe, except as reserved || 
this Agreement. 

m 
This is an agreement between the Puyallup Indian Tribe and f| 
United States, the State of Washington, and the signatory lo^ 
governments and private parties. The Agreement will bee 
effective when the steps shown in Section X. have been completfl 
At that time, this document and the documents specified in Sect ̂  
X. will become the Agreement of the partiea. 

Throughout the negotiations leading to this Agreement, both si<g 
had the benefit of legal counsel and technical consultants. It 
therefore agreed that all partiea had the necessary resources 
understand and make the difficult decisions required. I 

The following are the parties to this Agreement: 

1. United States of America g 
2. Puyallup Indian Tribe 
3. State of Washington ^ 
4. Port of Tacoma ^ 
5. Pierce County 
6. City of Tacoma ^ 
7. City of Fife U 
8. City of Puyallup •* 
9. Union Pacific Railroad Company 
10. Burlington Northern Inc. m 
11. Commencement Bay Tideland Owners 

non-profit corporation 
12. Riverbed Owners Committee 

Committee, 
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Ail parties recognize that this Aqreement cannot reverse or erase 
ail ot che injustices and problems chat have occurred, and no one 
pretends chat it does. Instead, che parties, although mindful of 
che past, have negotiated this Agreement to allow the Tribe and 
ics members co provide chemseives a secure future, to give greater 
certainty co Indians and non-Indians alike, and to encourage a 
cooperative relationship which will reduce the danger of continued 
injustice and continuing conflicts in the future. 

I. SETTLE.MENT LANDS 

A. Property Conveyed Other Than Current Riverbed 

The Tribe will receive an estimated 899 acres of land. Those 
properties and certain improvements have an estimated current 
• value of 337,460,000. Legal descriptions, improvements, 
restrictions and encumbrances are contained in Document I. 
Two location drawings of the properties are included in this 
section. 

Blair Waterwav Propertv 

The Tribe will receive 43.4 acres fronting on the. Blair 
Waterway. The value of this property will increase substan
tially with completion of the Blair Project. 

Blair Backup Property 

The Tribe will receive 85.2 acres located between Taylor Way 
and Alexander Avenue, together with the buildings on the 
property. This property will retain ita current designation 
as a Foreign Trade Zone. The value of this property will 
increase substantially with completion of tha Blair project. 

Inner Hylebos Property 

The Tribe will receive 72.9 acres of property on the Inner 
Hylebos, including a marina and a log storage site. 

Upper HvleboB Property 

The Tribe will receive 5.9 acres of property located at the 
head of the Hylebos Waterway. 

Union Pacific Property (Fife) 

The Tribe will receive 57 acres, subject to an easement C'jr a 
roadway of approximately 4 acres. The Tribe will have an 
option to buy an additional 22 acres of land at its appraised 
fair market value. 
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Union Pacific and the City of Fife agree to fund up to 
million of the cost: of construction of an underpass 
overpass at Frank Albert Road. For purposes of this Agr 
ment> the improvement value to the property will be S800,o 

Torre Propertv (Fife) 

The Tribe will receive 27.4 acres located on Frank Alb* 
Road in Fife, or the cash value of that property. The Pt 
will determine which option will be implemented. 

Tavlor Way/East-West Road Properties 

The Tribe will receive two pieces of property totalling 7 
acres, one on Taylor Way, the other on East-West Road. The: 
properties will retain their current designation as a Foreic 
Trade Zone. 

Forest, Recreation and Cultural Areas 

The Tribe will receive $500,000 for the purchase of ope 
space, forest and cultural lands for uses to be determined b̂  
the Tribe and its members. It is estimated thia amount woulc 
purchase approximately 600 acres. 

General Requirements for Lands Conveyed to Tribe Under This 
Agreement 

The parties agree that lands conveyed by this Agreement will 
be placed in trust with on-reservation status by federal 
legislation enacting this Agreement, subject to the ûses 
specified in Document 1. However, nothing in that designa
tion shall be construed as a precedent for or against the 
granting of on-reservation status to other lands interior or 
exterior to the 1873 Survey Area. Forest, recreation and 
cultural lands will be placed in trust and designated as 
off-reservation status. 

Final tranafera of property will be consistent with estab
lished land exchange procedures. Contamination audits will 
be completed by the Port on its properties for the purpose of 
establishing that each property complies with applicable 
federal or state contamination law, and is reasonably useful 
for commercial/industrial development by the Tribe. See 
Document 1 for details. 

B. Current Riverbed 

The non-Indian parties will convey any right, title or 
interest they have in the submerged lands in the Puyallup 
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Rivier within the 187 3 survey area below che mean high water 
line to the United States in trust for the Tribe. 

1. The United States and the Tribe confirm all exist
ing rights-of-way across the river bed and the right to 
maintain them. The Tribe agrees it will not impose any 
charge for or regulate the use and maintenance of such 
rights-of-way. 

2. The Tribe shall not deny, condition or impose any 
charge for discharges of waste water, storm water, or 
sanitary waters which discharges comply with applicable 
federal water standards and do not interfere with the 
Tribe's treaty protected fishing rights. 

3. Any other easements for public purposes or utili
ties shall not be unreasonably withheld, but reasonable 
charges can be imposed by the Tribe for such easements 
valued in the same manner as the valuation of property 
in eminent domain proceedings. However, the Tribe, 
because of funds advanced by the State in this Agreement 
agrees that it will not charge the State for an addi
tional transportation easement, including necessary 
support structures, to cross the river so long as the 
structure is substantially completed within 15 years of 
the effective date of this Agreement. 

4. Within 3 years of the effective date of this 
Agreement, the Tribe, State, Federal Government, and the 
County will agree to a plan for flood control. That 
plan is to address the location, amount and timing of 
necessary gravel removal, vegetation control, and the 
roles and responsibilities of the Tribe, State, County 
and Federal Govemment in the plan development and 
implementation. 

5. The Tribal Trust ovmership of the river bed shall 
not enlarge or diminish the fishing rights of any person 
or party. 

[ 

AGREEMENT - Page 4 
August 27, 1988 



ixrsxssssiA vssr **- ^ ^ , r . ' • ^ 



;-;S B B f ^ 

t-. -i 
f - • , k-^ t ^ '1 1,-4 

LANDS TO PUVAUUP TRIBE - FIFE AREA 

0 4 ' 

u 
s 
u 

r4 

m 
3 
tJ» 

S3tar-»-



s 
o 
a 

II. PAYMENTS TO MEMBERS OF PUYALLUP TRIBE 

The Tribal members will receive $24 million that will be placed 
an annuity fund or other investment program. Each person who 
an enrolled member of the Tribe at the time of ratification 
this Agreement by an affirmative vote of the Tribe's members w 
receive a one-time payment from the fund. Each enrolled mem 
who has reached the age of 21 at the time that the Agreem 
becomes effective will receive the payment as soon as possi 
after that date. All other members will receive payment u 
reaching the age of 21. 

The $24 million will be placed in an annuity fund or other fin. 
cial investment program so that each member of the Tribe w. 
receive a payment of approximately $20,000. The Board of Trustt 
described in Section III below will be responsible for selectinc 
financial institution or institutions to administer the func 
The financial institution(s) shall be selected by the Board 
later than 60 days after the Board is elected. It is the int€ 
tion of the parties to this Agreement that the payments to ea 
qualified member be made as soon as is practicable and financial 
prudent, as determined by the Board in consultation with t 
financial in8titution(s). Ho payments of any kind except t 
approximately $20,000 per capita payable to all Tribal membe 
shall be paid to the Board or its members out of this fund, 
reasonable and customary fee may be paid out of income from t 
fund to the financial inatitution(8) for adminiatration of t 
fund. 

Thia eatimate of $20,000 per member ia baaed on an aaaumed e 
rolled memberahip of 1,400 on the date of ratification. The exa< 
amount which each member will receive may be alightly higher < 
lower depending on intereat ratea at the time the Agreement . 
implemented, and the agea of membera at the time the Agreement ; 
ratified. Thia program will laat for 21 yeara from the date c 
ratification. 

For detaila, aee Document 2. 

III. PERMANENT TRUST FUND FOR TRIBAL MEMBERS 

A. Truat Fund 

The Tribe ahall receive a trust fund totalling S22 millic 
for the benefit of the Tribe and its members. The ful 
amount provided by this Agreement shall be held in trust b 
the United States. Only the income may be spent in any on 
year. Income earned, from the fund shall be used solely fo 
the following purposes: 
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Housing 
Eideriy Neeas 
Burial and Cemetery Maintenance 
Education and Cultural Preservation 
Suppieraentai Health Care 
Day Care 
Other Social Services 

1 

B. Distribution of Trust Fund Income and Review of Trust 
Fund Management: 

Distribution of the income from the trust fund shall be 
directed by a nine-member Board of Trustees. The Board shall 
also oversee the trusteeis' administration of the fund. The 
Board will have three Trustees elected by the Tribe from its 
members; three Trustees elected by the Tribal Council; bne 
Trustee designated by the Department of Interior; and tvo 
Trustees from the .inancial or social service conununity, 
selected by the Tribal and Federal Trustees. 

C. Duration of Trust; 

The Trust Fund shall be in existence for the duration of the 
existence of the Tribe, aa recognized by the United States 
Government. 

See Dociunent 3 for details of Permanent Trust Fund. 

IV. FISHERIES 
• 
Introduction! The goal of the fisheries portion of this Agreement 
is to enhance the fisheriea reaouree, including protection of 
neceasary habitat, while allowing conatruction and development to 
occur. The total value of the fisheriea program ia $10,165,000, 
and an unapecified value for mitigation and enhancement for 
approved development projects. Theae funds will be uaed by the 
State and Tribal fisheriea managera, through their cooperative 
management programs, to develop and implement a comprehensive 
production plan for the Basin. These funds are separate from any 
additional money that may be provided through the Congress, and do 
not include any monies previously agreed to by the State of 
Washington as a result of prior cooperative management projects. 

A. Fisheries Enhancement Proqram 

1. The Tribe will receive $7,935,000 from the State of 
Washington for its use in improving the Puyallup River 
and Commencement Bay Basins fishery through: (a) site 
acquisition; (b) facilities construction and improve
ment; (c) habitat improvement; (d) equipment purchase; 
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(e) research; and (f) operation and maintenance 
facilities. In addition, the State will make imprc 
ments to existing state facilities in the Puyallup R; 
Basin to achieve increased production in the Basin 
cost of $800,000. 

2. The Port of Tacoma will provide $1,300,000 to 
Tribe for fisheries enhancement. These funds are 
addition to $675,000 transferred from the Port of Tac 
to the Tribe under the Terminal 3 Agreement. 

3. The parties recognize the Tribe's program 
fisheries enhancement through the siting and developmt 
of Tribal net pen facilities. The Tribe and the st. 
Departments of Fisheries and Wildlife will joini 
identify those potential sites which are biologica; 
and environmentally suitable for Tribal net pens. -j 
parties with permitting authority will use their be 
efforts to facilitate the permitting of pen sit 
necessary to the implementation of the fisheries e 
hancement goals of this Agreement. 

4. The Federal Government will spend $100,000 f 

1 Commencement Bay navigation equipment. Additionall 

$30,000 will be provided by the Port for replacement 
damaged fiahing equipment. 

I B. Fisheries Protection 

1. Mitigation and Enhancement Measures for ̂  Specif. 
Port of Tacoma Development Projects 

The approval given to the projects listed in the no 
subsection is conditioned on completion of the followir 
mitigation and enhancement measures, as they relate t 
thoae individual projecta: 

a. Reduced Fill Area and Milwaukee Waterway 
Shallowing 

b. Sitcum Waterway End Slope Reviaion 
c. Pier Conatruction Standards 
d. Slip 5 Shallowing 
e. Slip 1 Fill Slopes 
f. Blair Waterway Dredging Slopes 
g. Blair waterway Bank Improvements 
h. Wapato Creek-Blair Waterway Outfall 
i. Wapato Creek Bridging 
j. Inner Hylebos Shallowing 
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These mitigation and enhancement projects will be 
constructed in coordination with the development 
projects listed below. 

In addition to the above mitigation and enhancement 
measures to be carried out by the Port, the Port will 
provide a $1,300,000 cash payment, both as part of the 
Fisheries Enhancement program outlined in Section IV.A. 
above. 

The Port will work with Tribal biologists in developing 
the Port's plans. Within the cost parameters of meeting 
the area requirements, the Port staff will work with the 
Tribal staff to maximize the fisheries benefits from the 
proposed activities and construction design. 

2. Tribe's Approval 
Projects 

of Specified Port of Tacoma 

The Port of Tacoma has proposed certain construction 
projects listed below, with the provisions for specified 
mitigation and enhancement stated above. The Tribe 
agrees to give approval to the following projectis, on 
the condition that the Port constructs them in the 
manner described in Doctiment 4. If the conditions are 
met, the Tribe agrees not to oppose the projects in any 
federal, state, or local permitting processes. Projects 
are fully defined in [>ocument 4, Fisheries, and Docu
ment 6, Blair Project. 

.a. Milwaukee Waterwav Fill. Filling of 72.5 
percent of the Milwaukee Waterway using Blair 
Watervay dredged material. 

The Port will not begin the dredging or construc
tion of this project and will stop all further 
processing of permits for this project prior to 
reaching the comment stage for the FEIS, and delay 
the restart of that process until the effective 
date of this Agreement. The Tribe shall not oppose 
the application during this delay period, but 
reserves all rights to oppose the project if the 
Agreement does not become effective. 

Aa part of thia atoppage of further proceasing, the 
Port will request the Corps of Engineers to delay 
its formal review and publication of the Draft 
Supplemental FEIS currently being prepared. The 
Tribe will notify the Corps that their letters of 
March 1 and May 17, 1988 relating to that draft 
document are to be held in abeyance pending the 
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Tribe's reevaluation of the project and the eff( 
tive date of this Agreement. 

b. Expansion of Terminal 3. Filling of sij,, 
and extension of Terminal 3 pier by up to l,c 
feet. • ' 

r Northeast Blair Pier. Construction of a pi at the Blair Waterway turning basin of a length r 
to exceed 1,000 feet. 

d. Blair Navigation Project. Widening a 
deepening of the Blair Waterway navigation 
channel to include dredging and placement of t 
dredge material into the Milwaukee Fill project a 
replacement or bypass of the East llth Stre 
(Blair) bridge across the Waterway. Also includ 
in this project is long-term maintenance dredgi 
of both the Blair and Sitcum Waterways. 

The bypass road portion of the Blair Navigati( 
Project includes an elevated bridge crossing over 
portion of Tribal land located along the east bai 
of the Puyallup River, downstream from the existii 
Highway 99 Bridge. As part of the Tribe's approve 
of this project which is to be completed by tl 
Washihgi:on State Department of Transportation, i 
is agreed that land will be provided by the Trit 
for bridge construction. Details of agreed comper 
sation and continued access by Tribal fishermen i 
in Document 6. 

The Port, agrees to schedule construction of the liste 
projects and their mitigation and enhancement measure 
in a manner which minimizes fisheries impacts, i 
accordance with agency requirements. Mitigation an 
enhancement measures shall be completed concurrent! 
with the project. 

3. General Purpose Local Government Actions 

a. Definition 

For purposes of this Section IV, the phrase "gener
al purpose local goverrunent" (hereinafter "^°'-*' 
government") refers to cities and the county '-'"̂  
are parties to this Agreeraent. 
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significantly to public acceptance s.nc therefore the 
effectiveness of regulatory programs. The Agency encouraces aJ.1 
tribes' to follow the examole of those tribes that have already 
enacted an APA. 

'•' 6. Where tribal and State governments, mamaging regulatory 
programs for reservation and state areas, respectively, may 
encounter transboundary problems arising from inconsistent 
standards, policies, or enforcement activities, EPA encourages 
the tribal and state governments to resolve their differences 
through negotiation at the Iccai level. ZPA, in such cases, is 
prepared to act as a sicderator for such discussions, if 
requested. Where a statute such as tiie Clean Water Act 
designates a conflict-resolution rcle for E?A in helping to 
resolve tribal/state differences, r.SK vill act in accordance virh 
the statute» Othervise, STPA vill respond generally to such 
differences in the sane manner that £3A responds to differences 
between states. 

CONCLUSION 

1 

The Agency believes that vhere an ecosysten crosses 
political boundaries, effective regulation calls for cccrdinazion 
and cooperation among all governments having a regulatory role 
impacting the ecosystem. Many differences among tribes and 
states, like differences among states, are a natural outgrowth of 
decentralized regulatory prograsis; these differences are best 
resolved locally by tribes and states acting out of mutual 
concern fcr the environment and the health of the affected 
populace. EPA actions and decisicns made in carrying cut its 
role- and responsibilities vill be consistent with federal lav and 
the E?A Indian Policy. Within this framework, the Agency is 
convinced that the environmental quality of reservation lands can 
be protected and enhanced to the benefit of all. 
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reservation sources, the Agency viH retain en£orceme.':t pri.T.acy Ĵ  
for those sources. Unril £PA for^a^iy authorises a state ^or 
tiribal procra.'a, the Agency retains full responsibility for 
prograr. a:anacerae.it. Where E?.\ retains such" responsibility, it 
will carry cut its duties in accordance vith the principles set ^ 
forth is the SPA Indian Policy. " . • 1 

3. Under both authorized and EPA-adninistered programs foxw 
reservations, the .\gency encourages cocperation between tribes S 
and states, acting in the spirit cf neighbors vith a mutual self-
interest in protecting the envircnmentai and the health and 
welfare cf the reservation populace. Such ceoperaticn can take I 
many fcrss, including notification, csnsuitation, sharing of • 
technical infcr?:aticn, expertise and personnel, and jcir.t 
tribal/state prsgraaaing. While S?.\ vill in all cases he guided • 
by federal Indian lav, EPA Indian Policy and its bread || 
responsibility to assure effective protection of human health and 
the envircnaent, the Agency believes that this fraaevork allcvs _ 
flexibility for a vide variety of cocperative agreements and 9 
activi-ies, provided that such arrancecents are freely negotiated • 
amd mutually acraeacle to both tribe and stats. The Agency vill 
not act in such a manner as te force such agreeaents. • 

4. The Agency urges states co assist tribes in developing 
environmentai expertise and progra.Ti capability. The Agency has — 
assisted in fitnding state environmental programs for tvo M 
decades , vith the result that, today, state governments have a • 
very capable and sophisticated institutional infrastructure to 
set and enforce environmental standards consistent vith local I 
state needs and policies- As the country now moves to develop an | 
infrastructure cf tribal institutions to achieve the same goals, 
state governments can play a helpful and constructive role in -
helping to develop and support strong and effective tribal I 
institutions. The State of Wisconsin has vorked with the • 
Menominee Tribe to develop a joint tribal/state ROLA program that 
can serve as a model of mutually beneficial cooperation^for other I 
states and tribes. I 

5. The Agency urges tribes to develop an Administrative 
Procedures Act (.\PA) or other means for public notice and comment 
in the tribal rule-making process. Many tribes nov vorking vith 
EPA to develop environmental standarris and regulatory prcgratts 
have already taken the initiative in establishing such techniques 
for obtaining cemnunity input into tribal decision-making. Such 
tribes .have enacted AP.As and held public meeti.igs to gather i.-.cut 
frcm both Indian and non-Indian residents cf the reservation 
prior tc setting tribal environmental standards for their 
reservations- The Agency generally requires states and tribes to 
provide for adequate public participation as a prere^isite fcr 
approval ©f state or tribal environmental programs. The Agency 
believes that public input into .Tiaior regulatory decisions i$ an 
iaportant part of modern regulator^' governance that contributes 
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"la Jeeeping vith the orincirle of Indian self—coverr.r.e.-it, 
the Agency viil view Tribal Governments as the appropriate 
non-Federal parties for nikinc decisions and carrying out 
program responsibilities affecting Indian reservations, 
their environments, and the health and velfare of the 
reservation populace- Just as EPA's deliberations and 
ictivitifts have traditionally involved the interests and/or 
participation of State Goverr-ments, EPA vill look directly 
to Tribal Governments to play this lead role for matters 
affecting reservation environments." 

2) Second, the r.gency encourages cooperation betveen state, 
tribal and local governments tc resolve environmental issues 
of mutual concern: 

"Sound environmental planning and management require the 
cooperation and mutual consideration of neighboring 
governments, whether those governments be neighboring 
States, Tribes or local units of government- Acccrdingly, 
S?A vill encourage early coiraunication and cooperation among 
Tribes, States and local governments. This is not intended 
to lend Federal support to any one party to the jeopardy of 
the interests of the other- Rather, it recognises t.hat in 
the field of environmental regulationr problems are often 
shared and the principle of comity betveen equals often 
s e r v e s the best interests of bothi" 

\ 
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IV. PRINCIPLES AND PROCEDURgS FOR ZPA ACTION 

EP.A progreuQ maLnagers vill be guided by the folloving 
principles and procedures regarding tribal and state roles in the 
management of programs to protect reservation environments. 

1. The Agency vili follow the principles and procedures 
set forth in the EPA Policv for the AdTti nistration ef 
Environmental Procrrams on Indian Reservations aad the 
accompanying Implementation Guidance, both signed on 
November 8, 1984. 

2. The Ageucy vill, in caking decisions on program 
authorization and other taatters vKere j'lrisdiction over 
reservation pollution sources is critical, apply federal lav as 
found in the U-S. Constitution, applicable treaties, statutes a.nd 
federal Indian lav. Consistent vith the EPA Indian Policy and 
the interests of administrative clarity, the Agency vill viev 
Indian reservations as single administrative units for regulatory 
purposes. Eence, as a general rule, the Agency vill authorize a 
tribal or state government to manage reservation programs only 
vhere that government can demonstrate adequate jurisdiction over 
pollution sources throughout the reservation. Where, hovever, a 
tribe cannot demonstrate jurisdiction cv«r one cr more 
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FEDERAL, TRIBAL AND STATE ROLES IN THE PROTECTION 
AND REGULATION OF RESERVATION ENVIRONMENTS 

A Concept Paper 

I. BACKGROUND 

William Reilly, in his first year as EPA Administrator, 
reaffirmed the 1984 E?.\ Indian Policy and its implicit promise to 
protect the environment of Indian reservations as effectively as 
the Agency protects the environment of. the rest of the country. 
The EPA Indian Policy is premised on tribal self-deterciination, 
the principle that has been set forth as federal policy by 
Presidents Nixon, Reagan, and Sush. Self-deteriainatlon is the 
principle recognizing the primary role of tribal governaents in 
determining the future course of reservation affairs. Applied tc 
the enviroiunental arena in the EPA Indian Policy, this principle 
looks to tribal governments to manage programs to protect human 
health and the environment on Indian reservations. 

n 

II- TRIBAL, STATE AND FEDERAL EXPECTATIONS 

The Agency is sensitive to the fact that tribal and state 
governments have serious and legitimate intcurests in the 
effective control and regulation of pollution sources on Indian 
reservations. EPA shares these concems a ad , moreover, has a 
responsibility to Congress under the environmental statutes to 
assure that effective and enforceable environmental programs are 
developed to protect human health and the enviromaent throughout 
the nationr including Indian reservations. 

Indian tribes, for vhom human veifare is tied closely to the 
land, see protection cf the reservution environment as essential 
to preservation of the reservations themselves. Environmental 
degradation is vieved as a form of further destruction of the 
remaining reservation land base, and pollution prevention is 
vieved as an act of tribal self-preservation that cannot be 
entrusted to others. For these reasons, Indian tribes have 
insisted that tribal governments be recognized as tbe proper 
governmental entities to determine the future quality of 
reservation environments. 
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THEAOMMISnUTOn 

Earlier this year I shared with ycu 2iy views conceming 
EPA's Indian Policy, its lapleaentation and its tizz:sre direction. 
Z would now like to further eaphasize my ccnmitaent to the Policy 
by endorsing the attached paner that was coordinated by Region 
v m on Z?.i/State/Tribal Relations. 

This paper was prepared to formalize tha Agency's role ia 
strengthening tribeul goveraaents' manageaent of environBental 
prograss on reservations. The paper notes that the differences 
between the interests of tribal and stata goveraaents can be very-
sensitive aad soaetiaes extend well beyond the specific issues of 
eavironaental protection. It reaffiras the geaeral approach of . 
the Agency's ladiaa Policy and recommends the strengthening of 
tribal capacity for envireaaental manageaent. I believe the 
Agency should coatiaue its present policy, aaJcing every effort to 
support cooperation and coerdiaatioa between tribal aad state 
govemaeats, while aaintaiaiag our comnltaent to environaental 
quality. 

X eacourage you to promote txlbal aanageaent of 
eavironaental progxaas aad woric toward that goal. 

Please distribute this docoaent to states aad tribes ia your 
regioa. 

l o < 
W i l l i a a R. 
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inaction proximately caused the violation. There shall be n 
joint and several liability among the parties to thi 
Agreement. 

B. Consent to Sue 

All parties to this Agreement consent to suit in the Federc 
District Court for the Western District of Washingtoi 
Southern Division, and agree that the Federal Court sha. 
have jurisdiction over any disputes arising from this Agre< 
ment. All parties shall enter into a limited waiver of the 
sovereign immunity from suit, if any, to the extent that th< 
consent to actions seeking to remedy violations of th 
Agreement or its implementing contracts, and for declarato 
judgment actions regarding their proviaiona. 

This waiver of sovereign immunity will be limited to t 
forms of relief which will be authorized by the Federal Cou 
consent decree: 1) specific performance of the terms of t 
Agreement or, if the court determines that specific perfc 
mance is not feasible, 2) a remedy specified by the cou 
which will provide a benefit equivalent to that which v 
contemplated by the proviision of the Agreement in questic 
or 3) consequential damagea in the event a court finda ti
the party haa knowingly and intentionally acted in a manr 
so as to frustrate the purposes of this Agreement, notwit 
standing Section X.C.3.(a). 

XII. LEGAL DISCLAIMER 

This Agreement, its accompanying Dociiments 1-7, and all negot 
tiona and exchangee of technical information leading to tl 
Agreement conatitute offera of aettlement and compromise 
disputed isauea entered into between the partiea expreaaly pur: 
ant to Rule 408 of the Federal Rulea of Evidence. Accordingly, 
the event that the above conditiona are not met and thia Agreem 
doea not become effective, all atatementa and agreementa cental 
herein and in Oocumenta 1-7, all technical reporta exchanged 
the partiea, and all negotiations conducted by them are in str 
confidence and will not be admissible or used in any way agai 
any of the partiea to thia Agreement, or the beneficiariea of t 
Agreement, in any legal or adminiatrative proceeding. 
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1. Approval of the Agreeraent by all of the parties, 
except the State of Washington and the United States; 

2. Enactment of State legislation necessary to effec
tuate the Agreement (excluding actions specifically 
listed as having a period of tirae after the effective 
date for completion); concurrently with 

3. Enactment of federal legislation necessary to 
effectuate the Agreementc including appropriation of 
funds and provisions for receiving property in trust 
(excluding actions specifically listed as having a 
period of time after the effective date for completion); 

4. The conveyance of the Settlement lands to the 
United States in trust for the Tribe, and payment of all 
funds required by the Agreement to the Tribe (excluding 
actions specifically listed as having a period of time 
after the effective date for completion). This shall be 
completed within 30-days of the completion of Steps 2 
and 3. If the conveyance of any Port lands are delayed 
solely because of contamination audita and/or cleanup 
actiona required by thia Agreement, their delayed 
conveyance will not conatitute a reaaon for delay of the 
effective date of thia Agreement., 

5. Entry of an order pf diamiSaal with prejudice in 
Puyallup Indian Tribe v. Union Pacific Railroad Company, 
et al, C84-359T. The motion for an order of dismissal 
shall be filed within thirty daya of completion of Step 
4. 

E. Modification 

The partiea recognize that they may at varioua timea in the 
future wiah to modify thia Agreement and provisions of 
Documents 1-7. After ratification of this Agreement by the 
Tribal membera, the partiea will develop procedurea for 
mudification of the documenta. 

Thia Agreement shall not preclude the Tribe and any other 
partiea from agreeing to early implementation or action on 
proviaiona of thia Agreement. 

XI. FEDERAL COURT JURISDICTION 

A. Liabilitv 

Remedies for violation of any provision of this Agreement 
shall be solely against the party or parties whose action or 
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immediately convene to develop a plan for implementing th« 
Agreement at the earliest possible date. 

C. Federal and State Participation 

1. In order to go into effect, this Agreeraent requires 
certain actions by the United States Congress' as speci
fied in this document, including contribution of approx
imately $77,250,000. To implement this Agreement, the 
parties shall request that Congress enact legislation, 
provided that the language of such legislation shall not 
alter in any way the terms of this Agreement, except 
with the consent of the parties. 

2. In order to go into effect, this Agreement requires 
certain actions by the Washington State Legislature as 
specified in this document, including contribution of 
approximately $21,000,000. To implement this Agreement, 
the parties shall request that the Legislature enact 
legislation, provided that the language of auch legis
lation shall not alter in any way the terms of this 
Agreement, except with the consent of the parties. 

3. Among other proviaiona, theae legialative acta will 
specify, and the partiea agree, that (a) none of the 
funda, aaaeta or income from the permanent trust fund 
received by the Tribe aa part of this Agreement shall be 
subject to levy, execution, forfeiture, lien, encum
brance, or seizure; (b) nothing in the Agreement shall 
affect the eligibility of the Tribe or any of its 
members fbr any federal program or the trust responsi
bility of the United :̂ State8 and its agencies to the 
Tribe and Tribal membera; (c) none of the funda, aaaeta 
or income from the permanent trust fund thereof con
tained in or resulting from thia Agreement ahall at any 
time be uaed aa a baaia for denying or reducing funda to 
the Tribe or ita membera under any federal, atate, or 
local program, provided the federal legialation imple
menting this Agreement authorizea auch action by the 
atate and local governments; and (d) none of the funds 
or aaaeta tranaferred to the Tribe or ita m̂ jnbers by 
thia Agreement ahall be deemed to be taxable, nor ahall 
auch tranafer be a taxable event. 

D. Effective Date 

This Agreement ahall become effective when all of the follow
ing ateps have been accompliahed. It ia contemplated that 
the ateps will be fulfilled in the following order: 
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the Tribe. The Tribe and federal government will confirm to 
Burlington Northern Railroad Company and its assigns that all 
existing easements, permits, leases and licenses for communi
cations or other utility facilities shall continue to exist 
with the same rights, duties and benefits. 

The Tribe will not impose any tax or fee upon any Union 
Pacific Railroad or Burlington Northern Railroad property, 
right of way, or railroad traffic for a period of 30 years 
from the date of this Agreement. The Tribe further agrees, 
when the 30 years expire, to limit, in perpetuity, any such 
taxation or fees to a proportionate share of the taxes or 
fees which otherwise would be paid to the State of Washing
ton, Pierce County or other taxing district baaed upon the 
State-determined value of railroad operating property within 
Pierce County. The State agrees to exempt auch taxea or 
fees, to the extent the Tribe imposes such taxes or fees, 
which o.therwise would be paid to the State of Washington, 
Pierce County, or other taxing district. 

E. This Agreement shall be for the benefit of all public 
and private landowners whose land titles might or would 
otherwise be affected by the Tribal claims deacribed above. 

IMPLEMENTATION AND MODIFICATION 

A. Structure of Agreement 

Thia Agreement will conaiat of thia dociment entitled "Agree
ment" and aeveral aeparate documenta contained in a technical 
appendix which will be an integral part of the Agreement: 

I 

i 
I 
I 
1 

1. Settlement landa 
2. Paymenta to Membera of Puyallup Tribe 
3. Permanent Truat Fund for Tribal Membera 
4. Fiaheriea 
5. Job Training 6 Placement Program; Social & Health 

Service Improvementa 
6. Blair Navigation Project 
7. Future Governmental Authority, Reaponaibility and 

Cooperation 

Upon ratification by the Puyallup Tribe of thia Agreement, a 
Court Order, Congressional Act, and State of Washington 
legialation will be prepared. 

B. Ratification By the Tribal Members 

The Tribal members must ratify this Agreement by no later 
than August 27, 1988. Upon ratification, the parties shall 
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the Tribe by record title or by B.I.A. land recon 

4. The lands transferred to the Tribe pursuant to tl 
Agreement. 

5. The rights to underlying lands or the reversione 
interest of the Puyallup Tribe, if any, in the Unj 
Pacific and/or Burlington Northern rights-of-way acre 
the 1873 Survey Area, where the property over which th 
were granted belonged, at the tirae of the grant, to t 
United States in trust for the Tribe, or to the Trit 

6. The presently submerged lands in the Puyallup Riv 
within the 1873 Survey Area below the mean high wat 
line. 

However, with regard to these above-mentioned s 
exceptions, the Tribe agrees not to infringe upon > 
impair current public uses or eaaements on such land: 
The Tribe alao agrees not to impair or infringe titles 
any existing railroad easements, permits, leases ai 
licenses for communications or other utility facilitit 
on auch landa liated in the above-mentioned exceptions 

B. Subject to the. explicit proviaions of thia Agreement 
the terma "land claimis" and "elaima" aa used in thia aectic 
include righta and claims to minerals and other usual inter 
eata in land and elaima related to alleged paat treapaas c 
damage. The Tribe waivea any claim for treapaaa or damage 
against the partiea to thia Agreement aa to claims which th 
Tribe is relinquishing in this Agreement. 

C. Nothing in thia aection nor in thia Agreement ahall b< 
construed to impair, eliminate, or in any way affect th« 
title of any individual Indian to land held by him in fee o: 
in trust, nor shall it affect the personal claim of an: 
individual Indian aa to elaima regarding paat aalea o: 
allotted landa or any claim which ia puraued under any law o: 
general applicability that protecta non-Indiana aa well at 
Indiana. 

D. The Tribe and the federal govemment will confirm tc 
Burlington Northern Railroad Company and ita aaalgna owner-
ahip of the former riverbed land and any tidelanda or harboi 
areas owned, occupied or uaed by Burlington Northern or its 
aaalgna in Commencement Bay. Further, the Tribe agreea not tc 
revoke ita conaent to Burlington Northern, or any other 
railroad with linea or righta-of-way, for acta or omissions 
through the date of this Agreement. The Tribe will also 
grant a right-of-way to Burlington Northern for its existing 
line through the former riverbed land now in possession of 
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IX. RESOLUTION OF PUYALLUP TRIBAL LAND CLAIMS 

A. In return for the land and other benefits derived from 
this Agreement, the Puyallup Indian Tribe and the United 
States government, as trustee for the Tribe and its members, 
agree to relinquish all claims to any land, present or former 
tidelands, submerged lands, mineral claims, non-fisheries 
water rights connected with such relinquished land, known or 
unknown, within the State of Washington, and all water claims 
associated with or arising from such claims, subject only to 
the following exceptions: 

1. 12.5 acres of former riverbed land confirmed to the 
Tribe in Puyallup Tribe of Indians v. Port of Tacoma, 
U.S. District Court, Western District of Washington, 
Cause No. C80-164T. Provided that the Tribe agrees to 
provide an easement for crossing and property for bridge 
supports to the State or a political subdivision at just 
compensation, for the purpose of construction of a 
bypass road as specified in Document 6. 

3. Certain land presently recognized to be owned by 
the Tribe or the United States in trust for the Tribe 
within The Indian Addition to the City of Tacoma as 
reeorded in book 7 of plats at pagea 30 and 31, records 
of Pierce County, Waahington, aa followa: 

a. Portiona of Traeta 2,5, 6, 10 and 11 
b. Traeta 7 (achool aite) 
c. Tract 8 (church aite) 
d. Tract 9 (cemetery aite) 
e. Approximately 38 lota in blocka 8150, 824 9, 

8350 and 8442, incluaive. 

No later than December 1, 1988, the Tribe may expand 
thia liat of parcels, wherever located, provided, the 
Tribe provides the non-Indian parties with the legal 
description of any such parcel, and with evidence of 
ownership and/or trust status of auch parcel(s) being 
vested in the Tribe or the United States in trust for 
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2. All land to which record title in the Tribe or the 
United States in truat for the Tribe or ita members 
derives from a patent issued by the United States or 
from a conveyance of tideland by the State of Washing
ton. Record title meana title documented by identifi- >̂  
able conveyancea reflected in thoae reeorda imparting '{[A 
eonatruetive notice of conveyancea according to the laws ^ 
of the State of Waahington, RCW Chaptera- 65.04 and 
65.08, and the final judgmenta of atate or federal ^ 
eourta. T \ 

L 



•ay. 

1̂  

AGREEMENT - Page 27 
Auguat 27, 1988 



hold harmless other 1urisd1n?,«^ ^ jurisdiction wiU 
being exercised by the ̂ officer "^ " ' ^ ° ^ ^ authority i t 

disputes by'̂ 'f̂ o™'! a'n^d"7nfo'r^al"cSi:'i: , .̂ J-̂ -clictional 
of mutual interest. SoecYT̂ r̂- f°"?"3tatitJn on matters 
shall be the s n b U c l of - ' ^^- - • ' ' ' '^^ Problems 
consultations. . ''''̂ ®̂ ^ °f continuing and regular 
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then these issues shall be arbitrated. The parties 
first attempt to reach agreement using a single arbi 
tor; if they cannot agree, they will use a three-me 
arbitration panel. The three-member panel shall 
chosen as follows: the Tribe and City shall each ch 
one arbitrator, and those two arbitrators shall choc 
third. 

d. The decision of the arbitrators shall be bindin. 
the parties and may be enforced in the United St< 
District Court for the Weatern Diatrict of Waahingi 

e. The boundaries of Fife as of July 1, 1988 shall 
used for purpoaes of determining the above percentc 
unleaa Fife and the Tribe agree otherwiae. Sect 
viii.E. shall remain in full force and effect uni 
Fife is disestablished as a municipality; then and c 
then shall this agreement between Fife and the Tribe 
terminated. 

F. 

f. The City of Fife and the Tribe share a common g 
to aaaure that the future development within the City 
Fife will balance the need for commercial and induatr 
growth with the need for the preaervation, enhaneem 
and expanaion of Indian and non-Indian reaidential ar 
and the protection and rebuilding of Wapato Creek as 
viable fiah run. The Tribe and the City of Fife w. 
eonault with and cooperate with each other in develop, 
their reapective land uae plana in order to effeetuc 
thia goal. 

Law Enforcement 

In order to exerciae the higheat degree of cooperation, t 
Puyallup Indian Tribe and the atate and ita political aubc 
viaiona, through their reapective law enforcement author 
tiea, agree to the following program, as deacribed 
Document 7x 

1. The Puyallup Tribal police will be primari 
reaponaible for law enforcement over Tribal members 
truat lands in the 1873 Survey Area. Local and sta 
police agencies ahall be primarily reaponaible for 1 
enforcement over non-Tribal members and on non-tru 
lands, as presently provided by law. 

2. Eaeh juriadietion ia reaponaible for its ov 
criminal inveatlgationa, purauit of alleged criminal? 
and arreata, and for all liability or damage arisir 
from incidenta or actiona involving ita officers 
whether or not the authority being exereiaed is that c 
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The state and local governments shall be responsible for 
providing such services to non-trust lands. The Tribe may 
choose to provide governmental services to Indians on trust 
lands or may contract with another governmental unit for 
services it chooses not to provide to its members, unless 
such contracting would result in a significant disruption of 
service or the ability to deliver service by either contract
ing party. Residential services such as water, power, heat 
and other utilities for individual Tribal members will remain 
the responsibility of Tribal members unless the Tribe under
takes a housing program of the type provided by housing 
authorities, in which case the Tribe will be responsible. 
The provision of public facilities and services for trust 
lands will be covered by intergovernmental agreements. 

E. Agreement for Fife 

The Tribe and the City of Fife agree to a developraent fee for 
general governmental services and school district operational 
expenses as set forth herein. 

a. If the total amount of truat land within the City 
of Fife exeeeda 17% of the land area within the City of 
Fife, or exeeeda in value an amount equal to 17% of the 
asaeaaed valuation 6f all real property within the City 
of Fife, then, aa to any additional landa placed into 
Truat, the Tribe ahall cpmpenaate the City of Fife and 
the Fife School Diatrict in an amount and manner to be 
agreed to between the Tribe and the City of Fife. 

b. The atandard to be applied in determining the 
amount and manner of payment ahall be that the City of 
Fife and the Fife School Diatrict ahall receive in 
annual paymenta from the Tribe the amount of income the 
City and School Diatrict would have continued to receive 
for general govemmental aervicea and achool district 
operations if the property woifld have remained in fee 
atatua (any federal impact moniea reeeived by the city 
or achool diatrict aa a reault of land achieving trust 
atatua Or Indian atudenta attending Fife School District 
aehoola ahall be credited towards the above payments). 
The valuation of each property shall be based upon the 
actual use of the property, or its zoning classifica
tion, whichever yields the higheat property value. For 
thia purpoae the zoning claaaification in the City of 
Fife zoning map shall be used until the Tribe adopts its 
own comprehensive zoning map, at which time the Tribe's 
zoning map shall be uaed for all aubaequent years. 

c. If the City and Tribe cannot agree upon the valua
tion of trust properties or upon the amount of payment, 
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d. Avoidance of adverse effects on other current e 
planned development and uses, on adjacent lands e 
within surrounding neighborhoods; 

e. Protection of the health, safety, and welfare 
the community; 

f. Preservation of open space; 

g. Protection of the physical environment from adver: 
impacts; 

h. Opportunity for economic growth and diversity 

i. Provisions for providing public facilities; 

j. Concern that land may be put into trust for th 
primary purpose of allowing non-Indian businesses t 
avoid state and local taxation or where the Trib 
receives no significant iiunediate benefits from th 
transaction; and 

k. The impact resulting from the removal of the lan< 
from atate and local goVernmenta' tax rolla. 

No predetermination of the applicable factora is con
tained in this Agreement, except that the non-Tribal 
parties agree to not raise objections to the trust 
applieationa for landa conveyed to the Tribe by this 
Agreement. When other land ia propoaed to be placed in 
truat, it ah^ll be aubject to the proviaions of this 
section. Before the Tribe or a member of the Tribe files 
any truat land application in the future, or the Tribe 
authorizea a aubatantial change in uae of land in trust, 
the Tribe will use the consultation process deacribed in 
thia Agreement. 

The partiea agree that the Federal Diatrict Court ahall have 
juriadietion in the event any party faila to follow this 
conaultation procedure. 

D. Governmental Seryieea 

The Tribe or Tribal members ahall be reaponaible for the 
coata of all governmental services to the Tribe or Tribal 
membera (whether provided by the Tribe or contracted for with 
the local governments) where those services are requested by 
the Tribe or Tribal members. The local governments have no 
duty to provide services to trust landa unleaa the Tribe or 
ita membera request such services, and there ia a mutually 
satisfactory agreement regarding payment for such services-
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B. Future Trust Lands 

For placing new land in trust, the parties, including the 
Secretary of Interior, shall abide by 25 CFR (Code of Federal 
Regulations) Part 151 — Land Acquisitions, as all of those 
standards now exist or as they may be amended in the future. 

Nothing in this Agreement shall limit or modify any party's 
right to appeal the decision of the Secretary. 

The non-Indian parties agree to support applications to place 
land in trust for residential purposes filed by the Tribe or 
its members before July 1, 1988, if the land is within the 
1873 Survey Area. 

t 

Any disputes regarding violations of conditions or agreements 
on lands placed in trust may be reviewed by the Federal 
Courts, pursuant to Section XI of this Agreement. 

C. Future Conaultation Between the Tribal Government aind 
Local Governments 

I 
n 

The Tribe and local govemmenta need to communicate and 
coordinate on land use and related matters. This section 
provides a new mechanism to facilitate these necessary 
communications. 

The partiea agree that when the Tribe or any general purpose 
local govemment whieh ia a party to thia agreement receives 
an application for truat or a permit which is defined as a 
"substantial action" in Document 7, or itself proposes to 
take a "aubatantial action" concerning property located 
within the 1873 Survey Area, the isauing government agency 
will notify the other affected goverhmenta and give an 
opportunity for conaultation and diacuaaion. This consulta
tion proceaa appliea to any land propoaed for future trust 
atatua, or to a change in uae on truat property. Each 
govemment retaina the right to make the final decision on 
every such matter. 

In the conaultation proceaa, the partiea shall discuss the 
following factors as applicable: 

a. The need of the Tribe and its members for increased 
land; 

b. The objectives of federal Indian policy; 

c. The protection of established or planned residen
tial areas from uses or developments which would ad
versely affect those areas; 

I { 

W 
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Prior tr the delegation to che Tribe or State of fede 
prpgram?5. or for those areas where there are no Cede 
programs, the State and the Tribe agree to consult 
such a manner as to provide consistent and cooperat 
environmental programs. 

Subject to the limitations set forth above, and soi( 
for the purpose of qualifying for federal contract , 
grant funding under federal environmental laws. 
Tribe may utilize the 1873 Survey Area for progj 
pianning purposes. The Tribe's governmental status 
not diminished by this Agreement, and the Tribe shall 
deemed to qualify for the receipt of environment 
program delegation and funding under federal environmt 
tal law subject only to the Tribe's ability to demc 
strate its reasonable capability to administer 
effective program on trust land in a manner consistc 
with applicable federal law. 

r • • 

Consistent with the terms of this Agreement it is t 
intent of the parties hereto to confirm the government 
authority of the Puyallup Tribe of Indians and 
recognize the Tribe's continuing right to participe 
under the federal environmental programs, as provic 
for herein, and to receive grant asaiatance, devel 
cooperative agreementa, and receive technical assistan 
from CPA or other federal agencies tb the full extent 
the law. 

The terms of this Agreement or any cooperative agreeme 
entered into hereunder shall not act to diminish t 
trust responsibility owed to the Tribe by the Unit 
States or preclude the Tribal government from partic 
pating in any federal environraental program consiste 
with appiicable federal law. 

The Tribe retains its rights and responsibilities 
consult and otherwise participate in programs a 
regulatory activities of environmental agencies. 

4. Juriadietion and Governmental Authority - Oth' 
Governments 

The atate and ita political subdivisions will retain ai 
exercise all jurisdiction and governmental authori' 
over all non-trust lands and the activities conduct* 
thereon and as provided in federal law over non-Indian? 
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authority over non-crust lands and non-Indians cn 
those lands for that purpose. 

b. Nothing in this Agreement shall have any 
effect on the Tribe's or its members' water rights 
as related to fisheries protection or to lands 
owned by the Tribe or its members, hunting, gather
ing, or fishing rights based on aboriginal rights, 
treaty or executive order. Theae issues are not 
resolved by this Agreement, and this Agreement does 
not in any way affect the legal position of any 
party concerning these issues. 

c. The fisheiry is an important cultural and 
economic resource to the Puyallup Indian Tribe. 
Therefore, the Tribe will adopt standards for trust 
lands which meet or exceed the highest standards of 
federal and state environmental protection. The 
Tribe will also confer with local governments co 
try to work out uniform standards for environmental 
protection. 

Tribal Jurisdiction and Governmental Authority -
Environmental 

For the purposes of this Agreement, the federal, state 
and local govemments have exclusive juriadietion for 
the adminiatration and implementation of federal, state 
and local environmental lawa on non-truat landa within 
the 1873 Survey Area. The federal and Tribal government 
have exclusive jurisdiction for the adminiatration and 
implementation of federal and Tribal environmental laws 
on truat lands within the 1873 Survey Area. Any federal 
delegation under the federal environmental lawa within 
the 1873 Survey Area for non-truat lands will be solely 
to the State of Washington or its political subdivi
sions, and any federal delegation under the federal 
environmental laws within the 1873 Survey Area for trust 
lands will be solely to the Tribe. In carrying out such 
delegated authority, the State, local and Tribal govern
ments agree to involve each other in a consultative 
manner and to work cooperatively where practicable. 

Each party reserves the right to comment on any other 
party's application for delegation. If the State or the 
Tribe receives delegation of a federal environmental 
program, the parties agree to enter into discussions 
whieh will result in a complementary approach to envi
ronmental issues, with the overall objective of consis
tent or compatible environmental controls in the areas 
under respective State and Tribal jurisdictions. 

1 
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jurisdiction shall be determined as provided 
federal law. 

b. Except as othein*ise provided in this Agr 
ment, the Tribe agrees not to assert or attempt 
assert any type of jurisdiction and governmen 
authority, existing or potential, including but 
limited to the power to tax, as to (a) non-tr 
lands; (b) any activity on non-trust lands; (c) 
non-Indian individual or business, on non-cri 
lands. 

c. The aettlement lands, including the Oui 
Hylebos parcel conveyed to the Tribe by t 
Terminal-3 Agreement with the Port, shall he 
on-reservation status; foreat, recreation e 
cultural landa ahall have off-reservation stati 
The reservation status of other lands shall be 
provided in federal law. 

d. The parties agree that all claims of ownersh 
-J and govemmental jurisdiction by the Tribe over t 
I Initial Reservation or Intended Reservation on t 

south aide of Commencement Bay will be terminat 
i and extinguiahed by this Agreement. 

e. The Tribe retains its authority under t. 
Indian Child Welfare Act. 

f f. Notwithstanding any other provision of th. 
Agreement, application of criminal law, family li 

I and the Tribe' s authority over its members ar 
1 other Indiana remaina unchanged. 

1 9- The Tribe retains and nothing in thia Agree 
l' ment ahall affect the Tribe'a atatua aa an Indie 
^ Tribal government for purpoaea of the India 
i Govemmental Tax Statua Act, 26 U.S.C. 57871, € 
P aeq, including for purpoaea of iaauing tax exemp 

bonds. 
. • \ . . 

2. Tribal Jurisdiction and Govemmental Authority 
" • Fiaheriea 

a. This Agreeraent does not lirait the Tribe' 
authority to prevent negative impacts on tn 
fishery through the federal courts or federal 
State and local permitting procedures, subject t 
Section IV of the Agreement. However, the Trib' 
will not exercise jurisdiction and govemmenta 
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authority issues between the Tribe, United States of America, and 
State and local governments. 

Because of the importance of these issues to both the Tribe and 
the other parties, these issues are extensively described below, 
and fully described in Document 7. 

A. Governmental Jurisdiction and Authority 

The Puyallup Indian Reservation has been historically defined 
in various ways; one of those is as "the land within the high 
water line, as meandered, and the upland boundaries as shown 
on the Plat Map of the 1873 Survey conducted by the United 
States General Land Office and filed in 1874, referred to as 
'the 1873 Survey Area' in this Agreement." The parties agree 
that this Agreement does not resolve their differences as to 
the current boundaries of the Puyallup Indian Reservation. 
For purposes of this Agreement, the parties will use this 
Survey Area; a map is shown on page 27 for illustrative 
purposes. ' 

The 1873 Survey Area shall not be used as basis for asserting 
Tribal jurisdiction or governmental authority over non-
Indians, except as specifically provided by this Agreement. 
The Federal definitions of "Indian country", "Indian lands', 
and/or "Indian reservation" shall not be used by the Tribe or 
the United States as a basis for asserting Tribal control 
over non-trust lands either inside or outside the 1873 Survey 
Area, or the activities conducted on those lands, except as 
provided by the Agreement, or as otherwise agreed to between 
the Tribe and State, and/or local governments. 

"Trust land" or "land in trust status" means land or any 
interest in land the title to which is held in trust by the 
United States for an individual Indian dr Tribe; "restricted 
land" or "land in restricted status" means land the title to 
which is held by an individual Indian or a Tribe and which 
can be alienated or encumbered by the owner only with the 
approval of the Secretairy of the Interior, because of limita
tions contained in the conveyance instrument pursuant to 
federal law or because of a federal law directly imposing 
limitations. Wherever the term "trust land" is referred to 
in this Agreement, it shall be deemed to include both trust 
and restricted lands. 

1. Tribal Jurisdiction and Governmental Authority -
General 

a. The jurisdiction of the Puyallup Indian Tribe 
shall extend to existing and future restricted and 
trust lands. The extent of the Tribe's 
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provided. Annual payments totalling S2,500,000 over 20 ye 
will be made to the Tribe for their participation in BI 
Waterway East llth Street Bridge Navigation Opening Proje 
Details of these participatory payment schedules aro 
Document 6, Blair Navigation Project. are 

VII. BLAIR NAVIGATION PROJECT 

This project, which has been determined by the parties to be 
coimnon benefit to the United States, Tribe, non-Indian entitle 
and entire community, is included as an element of this Agreemer 
Federal legislation shall expressly recognize the Tribe's right 
engage in foreign trade, consistent with federal law. it w:.' 
widen and deepen the Blair Waterway navigation channel to me 
both national and local domestic and foreign trade objective 
Incentives for the Tribe's participation in this important Wat 
Resources Project are as follows: 

A. Unlocking of the Tribe's Blair Waterway and Backup Ian* 
provided in this Agreement. As with all other land along t. 
Blair Waterway, these lands will be able to be developed i 
their optimum with the aid of these navigation improvement: 

B. Provision of $2,500,000 in long-term annual participc 
tion payments to the Tribe. These payments will be avaiiabi 
for short and long-term economic development purposes, sue 
as their potential use on the Tribe's Blair Waterws 
properties. 

A full projeet description, estimated costs, basis of fundin 
within this Agreement, accomplishment plan, and Tribal•incentiv 
payments is found in Document 6. 

VIII. FUTURE GOVERNMENTAL AUTHORITY, RESPONSIBILITY, AND 
COOPERATION 

In the area of governmental jurisdiction and the exercise oi 
police po%irers, certainty and stability are important to the Tribe, 
local govemments, the business sector, and private citizens, î  
order to achieve sustained and rational economic growth in the 
future, certainty for lando^rners, and an acceptable method ot 
governing the area. ^ 

The restricted and trust lands of the Puyallup Indian Tribe nov 
lie primarily within Pierce County, the City of Tacoma, and the 
City of Fife. The county is the second most populated county 
in the state and the area is highly urbanized and intensively 
developed. This section is intended to resolve governmentai 
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Social & Health Service Improvements 

1. Capital Projects 

The State Department of Social and Health Services 
(DSHS) will provide to the Tribe funds^ for a 20-bed 
elder care facility, 20-bed youth substance abuse 
facility, a 42-child day care center, as well as comput
er equipment for the Tribal mental health center, at a 
cost of $1,255,000. DSHS shall provide these funds upon 
its acceptance of facilities plans prepared by the Tribe 
to meet these needs. A final accounting of the costs 
and expenditures of each project shall be provided to 
DSHS by the Tribe. 

2. Training Trust Fund 

Tribal members will receive funds for training in 
alcoholism counseling, day care, child welfare, mental 
health and social service management. This will be 
accomplished by the Department through a fund of 
$127,000. Training will be provided through the Depart
ment 's programs, or through local educational programs. 

\ 

I 

I 
i 
I 

VI. ECONOMIC DEVELOPMENT ^ 

A. Economic Development and Land Acquisition Fund 

The Tribe will receive $9,500,000 to develop Tribal lands, 
and to make future purchaaea of land. 

Theae funda can be uaed to acquire landa and to develop 
businesa and commercial venturea which will provide income to 
the Tribe for the operationa and programa of the Tribal 
government, aa well aa additional joba for Tribal members. 

B. Small Busineaa Fund For Tribal Membera 

. 0 

"a 
The Tribe will receive $2 million to be uaed to aupport and 
assist in the development of buaineaa enterprises by Tribal 
members. 

Thia fund could provide atart-up funds and/or low interest 
loans to Tribal members to begin or expand their own busi
nesses, wherever they may live. 

C. Blair Navigation Project Participatory Payraents 

Tribal incentives in the form of long-term annual participa
tory payments to the Tribe for economic development will be 

;-li 
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reasonable period of time comparable to what could h 
n been expected for the undisturbed habitats. 

J . V . JOB TRAINING & PLACEMENT PROGRAM; SOCIAL & HEALTH SERV 
IMPROVEMENTS 

A. Job Training and Placement 

265 Tribal members will have the opportunity to particip, 
in a Job Training progrsun, directed by the State Departm< 
of Employment Security in cooperation with the Tribe, Tl 
program includes the job training progreun developed as 
result of the Terminal 3 agreement between the Port and \ 
Tribe. The program will last for 4 years and cost $937,0( 
It will provide: 1) pre-employment training, 2) basic ski: 
remediation, 3) job search workshops and on-the-job trainir 
4) vocational training, 5) support services and follow-i 
6) job placement program, and 7) technical assistance l 
development of Tribal industries. * 

The program will be administered under the guidance of 
steering committee composed of repreaentatives from t 
Tribe, Employment Security Department, Batea Vocationa 
Technical Inatitute, Tacoma-Pierce County Private Indust 
Council, Commencement Bay Tideland Owners Committee and oth 
employers providing jobs to Tribal members under Section V. 
of the Agreement. Specific implementation provisions a 
described in Document 5. 

As a part of this program, the State will provide traini 
for at least four Tribal members in culture activities. 

B. Private Sector Jobs 

A job placement program will be implemented by the Employme 
Security Department to provide for placement of Tribt 
members in jobs to match the members' skill and traininc 
One hundred fifteen joba for Tribal membera, valued c 
$2,500,000, will be provided -by membera of the Commencemer 
Bay Tideland Ownera Committee and other private businesses i 

|i the community, with placement through the Employment Securit 
I Department. In addition, the private sector will provide^ 
1 coordinator for implementation of this commitment, at a cos 

of $100,000. 

i 

I 
i 
'i 

I 

See Document 5 for details. 
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2. .Milwauxee î eninsuia/ .PuvaliuD River-Mouth Fishing 
SLacmn. 

The Port will provide and maintain a 12-foot gravel road 
access and turn-around to this site, and permit emergen
cy vehicle access through the Sea-Land site. Details of 
the above access assurances are provided in Document 4. if* 

Resolving Conflicts Between Development and Fisheries 
Protection 

1. This section establishes a proceaa and standards to 
resolve conflicts between specific proposed development 
projects and protection of the fishery. A schedule and 
procedures will be provided to ensure communication 
between developers and the Tribe in order to encourage 
resolution of disputes, and to provide a voluntary 
arbitration system for unresolved disputes. 

2. The standards for determining appropriate mitiga-. 
tion and/or enhancement are contained in Document 4. At 
a minimum, mitigation and enhancement will meet all 
applicable Federal and State requirements. Some devel
opers may choose to reach an agreement with the Tribe 
which exceeds those requirements. 

3. Projects undertaken by the parties to this syatem 
will be done in a manner that reaulta in no net degrada
tion to the fiaheriea reaouree and in addition provides, 
in appropriate eases, an enhancement element to improve 
the resource. The technical standards for determining 
appropriate mitigation and/or enhancement are contained 
in Document 4. 

4. A developer who complies with the requirements for 
mitigation and enhancement as set forth in Document 4 
will receive the concurrence of the Tribe and an agree
ment not to oppose the project in any federal, state or 
local permitting processes, or to seek a restraining 
order or injunction or otherwise seek to delay or stop 
construction of the project. 

When the developer has completed the required mitigation 
and enhancement measures, the developer shall have met 
the conditions of this Agreement; provided, however, 
that the developer is fully reaponaible for enauring 
that the meaaurea are properly implemented, and that the 
intended operation and functioning of the mitigation and 
enhancement eiementa do take place, and that the mitiga
tion and enhancement meaaurea continue to function for a 

t 
r 
V 
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which takes into account protection of fis: 
ies habitat; 

(6) Develop culvert and floodgate designs 
installation, maintenance and inspect 
guidelines and programs for improved i 
passage; 

(7) Dechlorinate treated sewage discharges 
fresh water if necessary to protect 
fisheries resource; 

In addition, the Tribe may review existing land 
plans, regulations and policies and consi 
whether changes are needed to afford grea 
protection of the fisheries resource. Lo 
governments will provide the Tribe with access 
necessary information to accomplish such revit 
The local government shall consider any recommenc 
tion from the Tribe regarding fisheries habit 
concerns. 

Acceaa to Fiaherv 

I. Navigation 

Conflieta between Tribal fiahing and commercial shippi 
will be reduced through a Navigation Agreement whi 
will: 

(a) Eatabliah veaael traffic lanea for shippi 
traffic; 

(b) Identify anchoring aitea for ahips; 

(c) Set forth operation and communication proc 
durea for implementation of the Agreement. 

In addition, the Federal Government will apend $100,0( 
to provide navigational lighta and other equipment t 
reduce conflict between Tribal fishing and commercie 
shipping traffic in Commencement Bay. 

Additionally, $30,000 will be provided by the Port fc 
eatabliahment of a revolving fund to pay for the cost c 
equipment damaged by shipping traffic, as part of th 
Terminal 3 agreement. 
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The Tribe's treaty fishery, must be managed to 
achieve increased salmon and steelhead production, 
including protection of necessary habitat, while 
providing for residential, commercial, industrial 
and other development, natural resource use, and 
protection of lives and property from flooding. 
These goals will b^ recognized by the local govern
ments which are parties to this Agreement and after 
review they may adopt or modify as needed: (l) 
watershed action plans; (2) shoreline master ^ 
programs; (3) land and resource use plans and rm 
regulations; and (4) environmental protection •• 
regulations. In addition, the local government 
parties, in consultation with the Tribe, will H 
develop procedures for iand use matters as a part ^ 
of this Agreement. -

c. Implementation * 11 

The appropriate local governments will take the ^ 
following actions as needed to implement the goals: H 

[3 
(1) Prepare action plana for drainage basins 
in Water Resource Inventory Area (WRiA) #10, 
including the Puyallup River and Commencement 
Bay drainage basins, in accordance with Puoet 
Sound Water Quality Management Plan or other p% 
appropriate standards. • j 

(2) Develop and implement a County wetland ^ 
management program, in consultation with the M 
Tribe; ^ 

(3) Provide regulations to preserve or t [ •̂ . 
provide streamside vegetation, for the purpose '̂  ' L 
of maintaining water temperature, minimizing ~ 
erosion sedimentation, pxroviding food, and 
retaining protection from predation; 

(4) Modify flood control activities to offer 
increased protection to the fisheries habitat; 

(5) Expand or modify County Basin Flood J 
Control Study to evaluate alternative measures ^ 
for flood control regarding fisheries and 
flood control benefits and impacts; provide 
the Tribe with copiea of County Hydraulic 
Permit applieationa on requeat; work with 
Tribe to carry out gravel removal in a manner 

I 
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Topnma City of Tacoma 
i ^ u u i i i a p^^y.^ ^^j . j^ Department 

January 29, 1993 

Mr. Duane E. Phinney, Chief 
Habitat Management Division 
Department of Fisheries 
P.O. Box 3155 
Olympia, WA 98504-3155 

Subject: Hydraulic Project Approval - Storm Drain Outfall Construction - Blair Waterway, 
Tributary to Commencement Bay, Section 35, Township 21 North, Range 03 East, 
Pierce County, WDF Log No. 00-57172-01, WRIA lO.MARI 

Dear Mr. Phinney: 

The City of Tacoma Public Works Department recently discovered tide gates on the downstream 
ends ofthe three culverts draining the ditch proposed to be filled under the subject project. Two 
ofthe tide gates are active and the third is serviceable. A photocopy of a photograph showing 

• the tide gates is attached for your use. 

The ditch is not subject to WDF jurisdiction since the tide gates were designed and installed to 
prevent tidal influence ofthe ditch. Therefore, please remove all conditions from the HPA 
related to the ditch. 

Please advise us ofyour decision so we may proceed with the subject project. Please call me at 
591-5588 if you have any questions. I hope that we may expeditiously resolve this matter. 

Sincerely, ^ 

/WL. Karen J. Larkin, P.E. 
Division Manager 
Utility Services Engineering 

KJL(to^:psng(0782G) ( @ : : 

Attachment 

File: Blair Waterway Storm Drain Relocation - W.O. No. CRI035 

747 Market Street. Room 408 I "fecoma. Washington 98402-3769 



The sequencing itself is a substantive requirement. First, an applicant 
must demonstrate that its activity must occur in the water (the water 
dependency issue), and thus cannot be avoided. Part of this avoidance ... , 
analysis involves identifying alternatives to the proposed discharge and 
evaluating whether each alternative is "practicable." The definition of the • 
proposed project purposes is important since, in this case, the purposes 
include both commercial development and cleanup. A number of factors, H | 
including cflS-ts, exisjting technology, and logistics, are factors of 
consideration in .evaluating whether an alternative is "practicable." The 
adverse impact of each practicable alternative should be described and -̂  
compared to the adverse impact of the proposed discharge to show there is no 
practicable alternative that would have less adverse impact to the aquatic 
environment. Second, to satisfy the minimization portion of the sequence, ^ 
alternatives must be evaluated to demonstrate that the proposed project 5 I 
includes all appropriate and practicable measures to minimize potential »> I 
adverse discharge effects, while still accomplishing the project purpose. 
Third, unavoidable impacts must be compensated. This letter does not address -̂  i 
whether the Tribe has met the third test of showing adequate compensatory :.| | 
mitigation, since we just received the draft mitigation plan as a separate 
submission on February 9, 1993. EPA will provide additional comments on that 5*̂  ̂  
submission in the near future. U l 

'•I 

For the first test in this case, we agree that the Tribe's submission 
demonstrates that the proposed activity ..vnnot be avoided at the proposed |̂ \ 
project location. The Settlement Agreement provides some justification that ^J I 
there are no practicable alternative locations in Commencement Bay for the 
Tribe's proposed activity. However, there is.no discussion of whether there 
is a practicable alternative to the proposed fill that could meet the 
objectives of the proposed project but would have less adverse impact to the 
aquatic environment. Your submission also does not address whether the 
proposed project involves discharges into a special aquatic site, as suggested 
by the U.S. Army Corps of Engineers in their letter dated December 21, 1992. 
There are several additional considerations for special aquatic sites, 
including a rebuttable presumption that all practicable alternatives which do 
not involve a discharge into a special aquatic site have less adverse impact 
on the aquatic ecosystem (see 40 CFR § 230.10(a)(3) of the Guidelines). The 
information should also present the site's relative value to the Commencement 
Bay system in its current form and as it could be in the future, which w'ill 
make it easier to evaluate appropriate mitigation. 

For the second test of minimization, your analysis does not evaluate 
whether there are practicable alternatives to the proposal that could reduce 
the impact of the fill while still meeting the purposes of the project. The 
discussion of minimization in your letter addressed only how the proposed fill 
would minimize the release of contamination in the sediments. 

1̂ 
• y 
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As described above, the Tribe needs to provide additional information on 
alternatives to the proposed fill. Alternatives should be identified, and 
then each should be evaluated to show whether the alternative is 
"practicable." For example, can the ditch be bridged, entirely or in part, to 
satisfy the access requirement of the proposed project? Alternatively, must 
the entire ditch be filled to allow use of the site? To address the 
secondary, cleanup purpose for the contaminated sediments in the ditch, 
alternatives available to clean up the ditch also need to be addressed. 
Removal of the contaminated sediments is one option, as is the approach of 
Alternative 4 to contain the contaraination in place. Remediation and 
restoration of the ditch as a fully functioning wetland complex is an 
alternative that EPA will consider in the evaluation of the proposal, and the 
Tribe should provide information on whether that alternative is practicable. 
While such remediation may be a practicable alternative for cleanup of the 
ditch, it may not be a practicable alternative for the proposed project, when 
considering all of the project purposes. 

Compliance with the Guidelines is based on factual determinations 
regarding the proposed activity. Attached for your information is an 
annotated outline of a Section 404(b)(1) Evaluation that EPA will follow to 
assess the project proposal. Please look at paragraphs 9 through 11, which 
contain the sections that are directly applicable to the discussion in this 
letter. The notes with each element identify the major concern or type of 
information that the decision agency evaluates for compliance. Cross-
referencing the evaluation outline with information provided in your most 
recent submission will help you identify the elements that need further 
support to meet the concerns described above. The examples provided describe 
the types of alternatives typically considered for fill projects. It will 
also help EPA to complete its evaluation if you provi.de a complete analysis 
that follows the organization in the attachment. Responses to each item need 
not be exhaustive (e.g., if it is not applicable, that is an appropriate 
response); however, where a specific reference to an existing document cannot 
be made, then additional information should be provided. EPA personnel can be 
available to answer questions as needed. 

Please feel free to call me at (206) 553-8203 about this matter, or you 
may speak directly with John Malek at (206) 553-1286, or Karen Keeley at (206) 
553-2141. 

Sincerely yours, 

1 
(ichard McAllister 

Enclosures Assistant Regional Counsel 

cc; Karen Keeley 
John Malek 
Bill Riley 
Curtis Ratcliffe 

http://provi.de


MEMORANDUM OF AGREEMENT <̂̂ '= ŝ ^̂  
BETWEEN THE ENVIRONMENTAL PROTECTION AGENCY v 

AND THE DEPARTMENT OF THE ARMY CONCERNING f 
THE DETERMINATION OF MITIGATION UNDER THE X J ^ i u i -
CLEAN WATER ACT SECTION 404(b)(1) GUIDELINES 

/. Purpose 

The United States Environmental Protection Agency (EPA) and the United Stjitcs 
Department of the Army (Army) hereby articulate the policy and procedures td he used 
in the determination of the type and level of mitigation neces.sary to demdnstrjitc 
compliance with the Clean Water Act (CWA) Section 4()4(h)( I) Guidelines ("Guidelines"). 
This. Memorandum of Agreement (MOA) exprcs.ses the explicit intent, of the Army and 
EPA to implement the objective of the CWA to restore and maintain the chemical, 
phy.sicai. and biological integrity of the Nation*.'; waters, including wetland.s. This MOA is 
specifically limited to the Section 404 Regulatory Program and is written to provide 
guidance for agcnc7 field personnel on the type and level of mitigation which demonstrates 
compliance with requirements in the Guidelines. The policies and procedures discussed 
herein are consistent with current Section 404 regulatory practices and are prcwided in 
respon.se to questions that have been raised about how the. Guidelines are implemented. 
The MOA does not change the substantive requirements of the Guidelines. It is intended 
to provide guidance regarding the exercise of discretion under the Guidelines. 

Although the Guidelines are clearly applicable to all discharge.s of dredged nr fill 
material, including general permits and Corps of Engineers (Corp.s) civil wcirks projects. 
this MOA focuses on standard permits (33 CFR 325.5(b)(1))'. This focus i.s intended 
solely to reflect the unique prcKedural u-spects as.sociated with the review of standard 
permits, and does not obviate the need foFothcr regulated activities to comply fully with 
the Guidelines. EPA and Army will seek to develop supplemental guidance for inher 
regulated activities consistent with the policies and principles established in this document. 

This MOA provides guidance to Corps and EPA personnel for implementing the 
Guidelines and must be adhered to when considering mitigation requirements for standard 
permit applications. The Corps will use this MOA when making its determination o\' 
compliance with the Guidelines with respect to mitigation for standard permit applications. 
EPA will use this MOA in developing its positions on compliance with the Guidelines for 

t 

'Standard permits arc those individual permits which have been prcKessed through 
application of the Corps public interest review procedures (33 CFR 325) and EPAs 
Section 404(b)(1) Guidelines, including public ntuice and receipt of comments. Standard 
permits do not include letters of permission, regional permits, nationwide permits, or 
programmatic permits. 

http://respon.se
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proposed discharges and will reflect this MQA when commenting (in standard permit 
applications. 

fl. Poiicy 

A. The Council on Environmental Quality (GEO) has defined mitigation in us 
regulations at 40 CFR 1508.20 to include: avoiding impacts, minimizing impacts, rcctitvine 
impacts, reducing impacts (wer time, and compen.sating for impacts. The Guidelines 
establish environmental criteria which must be met for activities to he permitted under 
Section 404.- The types of mitigation enumerated hy CEO are compatible wirh the 
requirement.s of the Guidelines; however, as a practical matter, they can he combined to 
form three general types: avoidance, minimization and compensatory mitiga'.-m. The 

•i remainder of this MOA will speak in terms of these more general types of mr ;aiion. 

B. The Clean Water Act and the Guidelines .set forth a goal of rest(5ring and 
maintaining existing aquatic re.sources. The Corps will strive to avoid adverse impacts and 
offset unavoidable adverse impacts to existing aquatic resources, and for wetlands, will 
strive to achieve a goaf of no overall net loss of values and functions. In focusing the goal 
of no overall net lo.ss to wetlands only. EPA and Army have explicitly recognized the 
special significance of the nation's wetlands resources. This special recognitiiin of wetlands 

! resources does not in any manner diminish the value of other waters of the United States. 
which are often of high value. All waters of the United States, such as streams. ri\er>. 
lakes, etc.. will be accorded the full measure of protection under the Guidelines, includmij 
the requiremenLs for appropriate and practicable mitigation. The determination ot v.hat 
level of mitigation constitutes "appropriate" mitigation is based .solelyon the values and 
functions ofthe aquatic resource that will be impacted. "Practicable" is defined at Section 

j 230..'̂ (q) of the Guidelines.-' However, the level of mitigation determined H) be appropriate 
and practicable under Section 230.10(d) may lead to individual permit decisions which do 

^ not fully meet this gtiaI because the mitigation measures nece.ssary tt) meet this goal are 
I not feasible, not practicable, or would accomplish only inconsequential reductions in 

impacts. Consequently, it is rectignized that no net loss of wetlands functions and values 
••" may not be achieved in each and every permit action. However, it remains a goal of the 
i Section 404 regulatory program to contribute to the national goal of no overall net loss ot 

the nation's remaining wetlands base. EPA and Army are cornmitted to working with 
others through the Administration's interagenc7 task force and other avenues to help 

-' achieve this riational goal. 

'(except where Section 404(b)(2) applies). 

'Section 230.3(q) of the Guidelines reads as follows: 'The term practicable means 
available and capable of being done after taking into consideration cm/, e.xvuinĵ  leduioloy}: 
and /oiLfLw/cT in liglu' of overall project purpo^e.'i." (Erhphasis supplitid) 
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C. In evaluating standard Section 404 permit applications, as a practical matter. 
information on all facets of a project, including potential mitigation, is typically gathered 
and reviewed at the .same time. The Ccjrp.s. except as indicated below, first makes a " 
determination that potential impacts have been avoided to the maximum extent practicable: 
remaining unavoidable impacts will then be mitigated to the extent appropriate and 
practicable by requiring steps to minimize impacts and. finally, compensate for aquatic 
re.source values. This sequence is considered .satisfied where the proposed rnitigation i.s in 
accordance with specific provisions ofa Corps and EPA approved comprehensive plan that 
ensures compliance with the compensation rec..liremcnts (if the Section 404(h)(1) 
Guidelines (examples of such comprehensive plans i.uiy include Special Area Management 
Plan.s. Advance Identification areas (Section 230.80). and State Coastal Zone Manaecincnt 
Plans). It may be appropriate to deviate from the sequence when EPA and the Corps 
agree the propo.sed discharge is nece.s.sary to avoid environmental harm (e.g., to protect 
a natural aquatic community from .saltwater intrusion, chemical contamination, or other <̂  
deleterious physical or chemical impacts), or EPA and the Corps agree that the proposed i.: 
discharge can rea.sonably be expected to result in environmental uain or insignificant 
environmental lo.s.ses. • ; 

In determining "appropriate and practicable" measures to offset unavoidable impacts. 
such measures should be appropriate to the .scope and degree of iho.se impacts and 
practicable in terms of cost, existing technology, and logistics in light of overall projec: 
purposes. The Corps will give full consideration to the views of the resource agencies » : 
when making this determinatitm. 

1. Avoidance."' Section 230. l()(a) allows permit i.ssuance for only the least f; 
environmentally damaging practicable alternative.' The thrust of this section on v.! 
alternatives is avoidance of impacts. Section 230.10(a) requires that no discharge shall 
be permitted if there is a practicable alternative to the proposed discharge which would //] 
have le.ss adverse impact to the aquatic eco.system, .so long as the alternative does not ha%c -̂̂  
other significant adverse environmental consequences. In addition. Section 230. IO(a)(.'M 
sets forth rebuttable presumptitins that I) aiternative.s for non-water dependent activities r'j 
that do not mvolve special aquatic sites'* are available and 2) alternative^ that do ncn 
involve special aquatic sites have less adverse impact on the aquatic environment. Q 

•'Avoidance as used in the Section 404(b)(1) Guidelines and this MOA does not ; ' 
include compensatory mitigation. \Ji 

Mt is important to recognize that there are circumstances where the impacts of the ;'] 
project are .so significant that even if alternatives are not available, the discharge may not t.; 
be permitted regardless of the compensatory mitigation proposed (40 CFR 2.30. KĤ -") )• 

"^Special aquatic sites include sanctuaries and refuges, wetlands, mud flats, vegetated -J 
shallows, coral reefs and riffle pool complexes. 

u 
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Compensatory mitigation may not be used as a method to reduce environmental impacts 
in the evaluation of the least environmentally damaging practicable alternatives for the 
purposes of requirements under Section 230.10(a). 

2. Minimization. Section 230.10(d) states that appropriate and practicable steps to 
minimize the adverse impacts will he required through project modifications and permit 
conditions. Subpart H of the Guidelines describes several (but not all) means lor 
minimizing impacts of an activity. 

3. Q)mpensatory Mitigation. Appropriate and practicable compen.satory mitigation 
is required for unavoidable adverse impacts which remain after all appropriate and 

• practicable minimization htis been required. Compensatory actions (e.g.. restoration ot 
existing degraded wetlands or creation of man-made wetlands) should be undertaken, 
whien practicable, in areas adjacrent or contiuuous to the discharce site (on-site 
compensatory mitigation). If on-site compen.satory mitigation is not practicable, oft-site 
compensatory mitigation should be undertaken in the .same geographic area if practicable 
(i.e.. in close physical proximity and. to the extent possible, the same watershed). In 
determining compensatory mitigation, the functional values lost by the re.source to he 
impacted must be considered. Generally, in-kind compensatory mitigation is preferable to 
out-of-kind. There is continued uncertainty regarding the success of wetland creation or 
other habitat development. Therefore, in determining the nature and extent of hjihiiat 
development of this type, careful consideration should be given to its likelihood of success. 
Because the likelih(Kid of success is greater and the impacts \o potentially valuable uplands 
are reduced, restoration should be the first option considered. 

, In the situation where the Corps is evaluating a project where a permit i.ssued hy 
another agency requires compensatory mitigation, the Corps may consider that mitigation 

:r̂  as p a r t o f the overall application for purposes of public notice, but avoidance and 
j minimization shall still be .sought. 

Mitigation banking may be an acceptable form of compensatory mitigation under 
' specific criteria designed to ensure an environmentally succe.ssful bank. Where a mitigation 

bank has been approved by EPA and the Corps for purposes of providing compensatory 
mitigation for specific identified projects, use of that mitigation bank for tho.se particular 
projects is considered as meeting the objectives of Section II.C.3 of this MOA. regardless 
of the practicability of other forms of compen.satory mitigation. Additional guidance on 
mitigation banking will be provided. Simple purchase or "preservation" of existing wetlands 
resources may in only exceptional circumstances be accepted as compensatory mitigation. 
EPA and Army will develop specific guidance for preservation in the context (if 
compensatory mitigation at a later date. 

http://tho.se
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III. Olh/rr Procedures 

A. Potential applicants for major projects should be encouraged to arraniicl 
preapplication meetings with the Corps and appropriate federal, state tir Indian trihal. and 
local authorities to determine requirements and documentation required for proposed^ 
permit evaluations. A.s a result of such meetings, the applicantdften revises a proposal:^ 
to avoid or minimize adverse impacts after developing an understanding of the Guidelines 
requirements by which a future Section 404 permit decision will he made, in addition uM 
gaining an understanding of other state or tribal, or local requirements. Compliance wiih»i 
other statutes, requirements and reviews, such as NEPA and the Corps public interest 
review, may not in and of them.selves satisfy the requirements prescribed in the Guidelines.^ 

B. In achieving the goal.s of the CWA. the Corps will strive to avoid adverse 
impacts and offset unavoidable adverse impacts to existing aquatic resources. Measures 
which can accomplish this can be identified only through resource assessments tailored lo 
the site performed by qualified profe.ssionals because ecological characteristics of each 
aquatic site are unique. Functional values should be a.ssessed by applying aquatic site 
a.sse.ssment techniques generally recognized hy experts in the field and/or the best 
professional judgment of federal and state agency representatives, provided such 
a.ssessments fully consider ecological functions included in the Guidelines. The objective 
of mitigation for unavoidable impacts is to offset environmental losses. Additionally lor 
wetlands, .such mitigation should provide, at a minimum, tine for o n e functional 
replacement (i.e., no net loss of values), with an adequate margin of safety to rctlect the 
expected degree of succe.ss associated with the mitigation plan, recognizing that this 
minimum requirement may not be appropriate and practicable, and thu.s may not he 
relevant in all cases, as discussed in Section II.B of this MOA." In the absence of more 
definitive information (̂ n the functions and values of specific wetlands sites, a minimum lit 
1 to 1 acreage replacement may be used as a rea-sonable, surrogate for no net loss of 
functions and values. However, this ratio may be greater where the functional values ol 
the area being impacted are demonstrably high and the replacement wetlands are of lower 
functional value or the likelihcxxJ or succe.ss of the mitigation project is low. Conversely, 
the ratio may be less than I to I for areas where the functional values associated with the 

1 

''For example, there are certain areas where, due to hydrological conditions, the 
technology for restoration or creation of wetlands may not be available at present, or may 
otherwise be impracticable. In'addition, avoidance, minimization, and compensatory 
mitigation may not be practicable where there is a high proportion of land which is 
wetlands. EPA and Army, at present, are di-scu.ssing-with representatives of the oil 
industry, the p<nential for a program of accelerated rehabilitation of abandoned oil facilities 
on the North Slope to serve as a vehicle for satisfying neces.sary compensation 
requirements. 
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area being impacted are demonstrably |ow and the likelihood of succe.ss associated with 
the mitigation proposal is high. 

C. The Guidelines are the environmental standard for Section 404 permit i.ssuance 
under the CWA- Aspects of a proposed project may be affected through a determination . 
of requirements needed to comply with the Guidelines to achieve these CWA 
environmental goals. 

D. Monitoring is an important aspect of mitigation, especially in areas of scientific 
uncertainty. Monitoring should be directed toward determining whether permit conditions 
are complied with and whether the purpo.se intended to be served by the condition IN 
actually achieved. Any time it is determined that a permittee is in non-compliance v,ith 
mitigation requirements of the permit, the Corps will take action in accordance with 3.' 
CFR Part 326. Monitoring should not be required for purpo.ses other than these, although 
information for other uses may accrue from the monitoring requirements. For projects to 
be permitted involving mitigation with higher levels of .scientific uncertainty, such as some 
forms of compensatory mitigation, long term monitoring, reporting and potential remedial 
action should be required. This can be required of the applicant through permit 
conditions. 

E. Mitigation requirements shall be conditions of standard Section 404 permits. 
Army regulations authorize mitigation requirements to be added as special conditions lo 
an Army permit to satisfy legal requirements (e.g., conditit^ns nece.ssary to satish.- the 
Guidelines) [33 CFR 325.4(a)]. This ensures legal enforceability of the mitigation 
conditions and enhances the level of compliance. If the mitigation plan neces.sarv^ to 
ensure compliance with the Guidelines is not reasonably implementable or enforceable, the 
permit shall be denied. 

F. Nothing in this document is intended to diminish, modify or otherwise affect the 
statutory or regulatory authorities of the age'ncies involved. Furthermore, formal policy 
guidance on or interpretation of this dcKument shall be i.ssued jointly. 

G. This MOA shall take effect on February 7, 1990. and will apply to those 
completed-standard perTrrtr applications which are received on o r after that date. This 
MOA may be modified or revoked by agreement of both parties, or revoked by either 
party alone upon six (6) months written notice. 

: : ^2^ 
c^'c 

Robert W. Page (date) (y LaJuana S. Wilcher ( 
Assistant Secretary of the Army As.sistant Administrator for Water 

(Civil VVorks) U.S. Environmental Protection Agcnc; 
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APPENDIX A 
( t i t l e of p r o j e c t ) 

Sec t ion 40A(b) ( l ) Eva lua t i on 

1 . I n t r o d u c t i o n . B r i e f l y de sc r i be the purpose of t h e Sect ion A04(b) ( l ) 
e v a l u a t i o n . I d e n t i f y the t i t l e of the p r o j e c t i nvo lv ing the proposed 
d i s c h a r g e of dredged or f i l l m a t e r i a l (normally one paragraph in l e n g t h ) . 

NOTE: Tne fol lowing o u t l i n e should be used in conjunct ion v i t h the Sec
t i o n AOA(b)(l) Guide l ines (AO CFR 230) . I f the Sec t ion 404(b) (1) e v a l 
u a t i o n i s a t t ached to a suppor t ing p r o j e c t docunent ( F e a s i b i l i t y Repor t , 
EIS/E.A, Findings of F a c t , e t c . ) , the eva lua t i on should r e f e r to the doc
ument where a p p r o p r i a t e . Informat ibn i n rthe eva lua t i on should be com
plementary t o , r a t h e r than r e p e a t , in format ion in t h e p r o j e c t document. 
The p r o j e c t document should r e f e r to the f ind ings of the e v a l u a t i o n . 

2 . Desc r ip t ion of Proposed Di scha rge . I d e n t i f y the e lement (s ) of the 
p r o j e c t tha t r e s u l t i n placement of f i l l or d i s p o s a l of dredged m a t e r i a l 
i n t o wate rs of t h e United S t a t e s ( i n c l u d i n g adjacent w e t l a n d s ) . 

NOTE: For p r o j e c t s wi th more than one s e p a r a b l e element , the d i s cus ion 
and eva lua t i on of each element should be d i s t i n g u i s h e d throughout the 
S e c t i o n 404(b) (1) e v a l u a t i o n . 

2.1 Keed 
proposed disch,£rg£(s ). 

D i s c h a r g e . Descr ibe need for the p r o j e c t and need for the f l 

2.2 Loca t ion . Refer t o a map or f igu re showing d ischarge l o c a t i o n ( s ) . 
I n d i c a t e n e a r e s t well-known town o r c i t y and i t s approximate d i s t a n c e 
from the d i scharge s i t e . 

2 .3 D e s c r i p t i o n of Discharge S i t e . Descr ibe type of s i t e ( r i v e r i n e , 
mar ine , con f ined -c iked , open wate r , b a c k f i l l t r ench , e t c . ) and s i t e fea
t u r e s ( a r e a , b a t h y n e t r y , d ike h e i g h t , c a p a c i t y , e t c . ) . 

2 .4 Hethod of D i s c h a r e e . For each d i s c h a r g e element , i n d i c a t e method 
of d i scharge (bottom dump, h y d r a u l i c s l u r r y , e f f l u e n t from a confined 
d i s p o s a l a r e a , e t c . ) , equipment to be used dur ing d i scha rge (dozer , 
bottom-dump hopper d redge , e t c . ) , and es t imated d ischarge r a t e . 

2 .5 Timing of D i s c h a r g e . Provide schedule for proposed d i s c h a r g e ( s ) . 
Address any p r o h i b i t e d times for d i s c h a r g e . 

2 .6 General C n a r a c t e r i s t i c s of M a t e r i a l . B r i e f l y d e s c r i b e m a t e r i a l 
g r a in 8 i : e ( s ) and o t h e r genera l c h a r a c t e r i s t i c s . (Sediment chemist ry 
should be addressed i n paragraph 7 be low. ) 

y 
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2.7 Quanti ty of M a t e r i a l . Provide e s t ima te of volume of m a t e r i a l to be 
d i scha rged . 

2 .8 Source of M a t e r i a l . I d e n t i f y type (borrow s i t e , nav iga t i on chan
ne l , , e t c . ) , l o c a t i o n , and/or product ion Bource(s) of m a t e r i a l to be 
d i scharged , 

2 .9 Pro jec ted Life of Disposal S i t e . I f app ropr i a t e t o . t h e type of 
d i scha rge being addressed , i n d i c a t e volvmie capac i ty of the s i t e , e s t i 
mated r a t e of m a t e r i a l d i s c h a r g e , and a n t i c i p a t e d l i f e of proposed d i s 
posa l 6 i t e ( s ) . 

NDTE: Impact d e s c r i p t i o n in the fol lowing paragraphs 3 through 6 of the 
eva lua t ion o u t l i n e w i l l n e c e s s a r i l y vary in length based on presence and 
magnitude of impact . Values of p a r t i c u l a r resources and p o t e n t i a l 
impacts to t he se va lues a re d i scussed i n the app rop r i a t e subsec t ions of 
the Section 404 (b ) (1 ) G u i d e l i n e s . The a p p r o p r i a t e subsec t ions are 
• l is ted in pa r en the se s a f t e r the t i t l e of each subparagraph below. Pa ra 
graphs 3 through 7 below should p rov ide d i scuss ion and eva lua t i on of 
d i scha rge e f f e c t s from a predominantly f ac tua l b a s i s . Tne s i g n i f i c a n c e 
of an e f fec t should be d iscussed p r i m a r i l y in paragraph 8. 

3 . P o t e n t i a l l a o a e t s on Phys ica l and Chemical C h a r a c t e r i s t i c s of the 
Aquatic Ecosvstem (Subpart C) . 

3.1 Subs t r a t e ( 2 3 0 . 2 0 ) . Describe p o t e n t i a l d ischarge impacts on the 
s u b s t r a t e of the a q u a t i c ecosystem, inc lud ing wetland s o i l s . 

3.2 Suspended P a r t i c u l a : e s / T u r b i d i t v ( 2 3 0 . 2 1 ) . Describe p o t e n t i a l d i s 
charge impacts on e x i s t i n g c o n c e n t r a t i o n s of suspended p a r t i c u l a t e s and 
t u r b i d i t y l e v e l s . 

3 .3 Vater Q u a l i t v ( 2 3 0 . 2 2 ) . Descr ibe p o t e n t i a l d i scharge impacts to 
chemical and p h y s i c a l water c h a r a c t e r i s t i c s of the aqua t i c ecosystem. 

3.4 Current P a t t e m s and Vater C i r c u l a t i o n (230 .23 ) . Describe po ten 
t i a l d i scharge impacts to phys i ca l movements of water in the aquat ic 
ecosystem. 

3.5 Nor=al Va te r F l u c t u a t i o n s ( 2 3 0 . 2 4 ) . Describe p o t e n t i a l d ischarge 
impacts to d a i l y , s e a s o n a l , and annual t i d a l and flood f l u c t u a t i o n s in 
water l e v e l . 

3.6 S a l i n i t y G r a d i e n t s ( 2 3 0 . 2 5 ) . Descr ibe p o t e n t i a l d i scharge impacts 
to formation, l o c a t i o n , and movement of s a l i n i t y g r a d i e n t s . 

A. P o t e n t i a l Impacts on B i o l o g i c a l C h a r a c t e r i s t i c s of the Acuatic Eco-
Bvstem (Subpart D ) . 



A.l Threatened and Endangered Species ( 2 3 0 . 3 0 ) . Describe p o t e n t i a l 
d i scharge impacts to t h r ea t ened and endangered s p e c i e s , i nc lud ing poten
t i a l impairment or d e s t r u c t i o n of h a b i t a t to which these species a re 
l imi ted and the p o t e n t i a l f a c i l i t a t i o n of a c t i v i t i e s tha t may d i s r u p t a 
species use of t h i s h a b i t a t . 

4 .2 Aquatic Food Web ( 2 3 0 . 3 1 ) . Describe p o t e n t i a l d i scha rge impacts to 
aqua t i c organisms i n the food web, i nc lud ing f i s h , i n v e r t e b r a t e s , p lank-
tonic organisms, and the p l a n t s and animals on which they feed. 

4 . 3 V i l d l i f e ( 2 3 0 . 3 2 ) . Desc r ibe p o t e n t i a l d i scha rge impacts on r e s i -
cent and t r a n s i e n t mamaals, b i r d s , r e p t i l e s , and amphibians. 

5 . P o t e n t i a l Impacts on Spec ia l Aouatic S i t e s (Subpart E ) . 

NDTE: Spec ia l a q u a t i c s i t e s a re those l i s t e d in Subpart E of the 
A0A(b)(l) G u i d e l i n e s . 

5.1 Sanc tua r i e s and Refuges (230,AO). Descr ibe p o t e n t i a l d ischarge 
impacts to a r e a s d e s i g n a t e d under s t a t e and Fede ra l laws or loca l o r d i 
nances to be managed p r i n c i p a l l y for the p r e s e r v a t i o n and use of f i sh 
and w i l d l i f e r e s o u r c e s . 

5.2 Vet lands ( 2 3 0 , A l ) . Descr ibe p o t e n t i a l d i s cha rge impacts to phys i 
c a l , cheiaicai , and b i o l o g i c a l va lues of w e t l a n d s . 

5.3 Mudflats (230 .A2) . Descr ibe p o t e n t i a l d i s cha rge izrpacts to mud
f l a t s ( in s a l t w a t e r or f reshwate r systems) t h a t a re unvegetated or vege
ta t ed only by a l g a l m a t s . 

5.A Vegetated Shallows (230.A3) . Describe p o t e n t i a l d i scha rge impacts 
to permanently inunda ted a reas t h a t , under n o m a l c i r cums tances , support 
cocmunities of r o o t e d a q u a t i c v e g e t a t i o n ( e . g . , s u b t i d a l s eag ra s s beds ) . 

5.5 Coral Reefs (230.AA). Desc r ibe p o t e n t i a l d i s cha rge impacts to 
co ra l r e e f s -

5.6 R i f f l e and Pool Complexes (230 .A5) . Descr ibe p o t e n t i a l d ischarge 
impacts to t h e r i f f l e and pool complexes u s u a l l y found i n the s teep 
g rad ien t s e c t i o n s of s t reaass . -

6. P o t e n t i a l E f f e c t s on Human Use C h a r a c t e r i s t i c s (Subpar t F ) . 

6.1 Municipal and P r i v a t e Water Suppl ies ( 2 3 0 . 5 0 ) . Descr ibe p o t e n t i a l 
d ischarge e f f e c t s cn su r face o r ground water which i s d i r e c t e d to the 
i n t ake of a mun ic ipa l o r p r i v a t e water supply sys tem. 

6.2 R e c r e a t i o n a l and Commercial F i s h e r i e s ( 2 3 0 . 5 1 ) . Describe p o t e n t i a l 
d i scharge e f f e c t s on h a r v e s t a b l e f i s h , c r u s t a c e a n s , s h e l l f i s h , and o the r 
aqua t i c organisms used by man. 
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6.3 Water Related Recreation (230.52). Describe potential discharge 
effects on consumptive and nonconsumptive human activities undertaken 
for amusement, relaxation, and recreation. 

6.A Esthetics (230.53). Describe potential discharge effects on the 
perception of beauty by one or a combination of the senses, and the. 
quality of life enjoyed by the general public and property owners. 

6.5 Parks, National and Historical Monuments. National Seashores, 
Wildemess Areas, Research Sites, and Similar Preserves (230.54). 
Describe potential discharge effects on areas designated under Federal 
and state laws or local ordinances to be managed for their esthetic, 
educational, historical, recreational, or scientific value. 

7. Evaulation and Testing of Discharge Material (Subpart G ) . 
v.-i • . 

,-i IDTE: The e v a l u a t i o n procedures and the chemical and b i o l o g i c a l t e s t i n g 
sequence o u t l i n e d in AO CFR 230.60-230.61 are designed to provide the 
information needed to p repare the contaminant de te rmina t ions requ i red by 
AO CFR 2 3 0 . 1 1 ( d ) . 

NDTE: Subpart G of t h e Sect ion A0A(b)( l ) Guidel ines i s p r e s e n t l y being 
r ev i sed by the Environmental P r o t e c t i o n Agency (EPA). Proposed mod i f i 
ca t ions were publ i shed for review in the Federa l Reg i s t e r on 2A December 
1980. Paragraph 7 below w i l l need to be- r ev i sed if/when the mod i f i ca 
t ions become f i n a l . 

7.1 General Eva lua t ion of Dredged or F i l l Mater ia l (230 .60) . U t i l i z i n g 
e x i s t i n g in fo rma t ion , eva lua t e whether the d ischarge m a t e r i a l i s a 
p o t e n t i a l c a r r i e r of contaminants and desc r ibe p o t e n t i a l contaminant 
e f f e c t s of the d i s c h a r g e . Fac tors to be considered in t h i s eva lua t i on 
should i n c l u d e : 

.•|\ 

.j 

a. potential routes of contaminants to extraction site, 
b. results of previous tests, 

3 c. potential for introduction of contaminants from land runoff, 
J d. records of spills or disposal of hazardous substances, 

e. records of waste material discharge, and 
:•, f. the presence of substantial natural deposits of harmful 
j substances. 

7.2 Evaluation of Chemical-Biological Interactive Effects (230.51(b)). 

' 7.2.1 Exclusion of Material from Testing. Discuss and document whether 
the discharge material should undergo physical, chemical, and/or bio
logical testing based on the requirements of the AOA(b)(l) Guidelines. 

7.2.2 Water Column Effects. If water column elutriate or bioassay 
tests are performed, discuss purpose, methods, and results. Include 



discuss ion of d e c i s i o n s based on the t e s t r e s u l t s . If neces sa ry , d e t e r 
mine mixing zone for parameters which exceed a p p l i c a b l e water q u a l i t y 
c r i t e r i a or s t a n d a r d s . 

. 7 . 3 . 1 Tota l Sediment Chemical Ana lys i s . Discuss whether an inven tory 
of the t o t a l c o n c e n t r a t i o n of contaminants vould be of va lue in compar
ing the d i s c h a r g e m a t e r i a l to the sediment a t the d i sposa l s i t e . I f 
sediment chemical a n a l y s i s i s performed, de sc r i be contaminant d i f f e r 
ences be t^sen excava ted m a t e r i a l and d i scha rge s i t e and assess the 
p o t e n t i a l fo r envi ronmenta l impact as a r e s u l t of these d i f f e r e n c e s . 

7 .3 .2 B i o l o g i c a l Community S t r u c t u r e A n a l y s i s , Discuss whether a com
par i son between b i o l o g i c a l communities a t the excavat ion s i t e and the 
d i scharge s i t e would be of value in a s s e s s i n g p o t e n t i a l environmental 
impact of t h e d i s c h a r g e . I f performed, s i t e d i f fe rences in spec ies 
abundance, d i v e r s i t y and d i s t r i b u t i o n , and t h e presence of s e n s i t i v e 
and/or i n d i c a t o r s p e c i e s should be used to e\*£luate the p o t e n t i a l d i s 
charge e f f e c t s -

7.A Phys i ca l T e s t s end Evaluat ion ( 2 3 0 . 6 1 ( d ) ) . I f phys i ca l s u b s t r a t e 
t e s t s a re performed, d i s cus s purpose , methods, and r e s u l t s . Inc lude 
d i scuss ion cf d e c i s i o n s based on the t e s t r e s u l t s . 

8 . Fac tua l D e t e r m i n a t i o n s . / ( 2 3 0 . 1 1 ) 

NOTE: The fo l lowing de te rmina t ions should be based on the f a c t u a l 
informat ion c o n t a i n e d i n paragraphs 3 through 7 above. Tnese de te rmina
t ions should ve ry b r i e f l y summarize d i scharge e f f e c t s and d i scus s the 
s i g n i f i c a n c e of t h e s e e f f e c t s , 

8.1 Phvs i ca l S u b s t r a t e Determinat ions ( 2 3 0 . 1 1 ( a ) ) . Suaiaarize the 
degree and s i g n i f i c a n c e of the e f f e c t t h a t t he proposed d i s c h a r g e w i l l 
have, i n d i v i d u a l l y and cumula t ive ly , on the c h a r a c t e r i s t i c s of t h e sub
s t r a t e a t t h e proposed d i s p o s a l s i t e s . 

8.2 Vater C i r c u l a t i o n , F l u c t u a t i o n , and S a l i n i t v Determinat ions 
(230 .11(b) , S u E s a r i z e the degree and s i g n i f i c a n c e of the e f f e c t t h a t 
the proposed d i s c h a r g e w i l l have i n d i v i d u a l l y and cumula t ive ly on water 
cur ren t p a t t e r n s , c i r c u l a t i o n , downstream f lows, normal w a t e r - l e v e l 
f l u c t u a t i o n s , and s a l i n i t y d i s t r i b u t i o n . . ' 

f 

?» 7.2.3 Effects on Benthos. If benthic bioassay tests are performed, 
discuss purpose, methods, and results. Include discussion of decisions 3 
based on the test results. 

7.3 Comparison of Excavation and Discharge Sites (230.61(c)) . ;J: 

4? 
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8.3 Suspended P a r t i c u l a t e / T u r b i d i t y Determinat ions ( 2 3 0 . 1 1 ( c ) ) . Sum- f} 
marize the deg ree and s i g n i f i c a n c e of t h e e f f ec t t h a t the proposed -l^ 

u 

U 



discharge will have, Individually and cumulatively, on types and concen
trations of suspended particulate/turbidity In the vicinity of the dis
posal site. 

8.4 Contaminants Determinations (230.11(d)). Summarize the degree to 
vhich the material proposed for discharge will introduce, relocate, or 
increase concentrations of contaminants,. The significance of these, 
effects should also be addressed. 

8.5 Aquatic Ecosystem and Organism Determinations (230.11(e)). - Sum-
marize the degree and significance of the effect that the proposed dis
charge will have, individually and cumulatively, on the structure and 
function of the aquatic ecosysten and organisms. 

8.6 Proposed Disposal Site Mixing Zone Determinations (230.11(f)). 
Determine whether the discharge mixing zone will be confined to the 
smallest practicable zone which is consistent with the type of disper
sion that will produce the lowest potential for adverse environmental 
effects. Determine whether the proposed mixing zone is acceptable by 
application of the A04(b)(l) guidelines. 

8.7 Determination of- Cumuiative Effects on the Aquatic Ecosystea 
(230.11(g)). Determine how, and to what extent, the proposed discharge 
will contribute to cumulative impacts on the aquatic ecosystem. 

8.S Determination of Secondary Effects on the Aquatic Ecosystem 
(230.11(h)). Determine the nature and degree of indirect or secondary 
effects of the proposed discharge on the aquatic ecosystem. 

9. Proposed and Alternative Actions to Minimize Adverse Effects (Sub
part H). 

NOTE: The following subparagraphs should address all actions to mini
mize adverse effects that are appropriate and practicable for the pro
posed discharge. Tne basis for not Including alternative actions in the 
proposed discharge should also be provided. 

9.1 Actions Concerning the Location of the Discharge (230,70). Describe 
all proposed and alternative actions that would minimize the discharge 
effects by the location of the discharge point within the disposal site 
or to the adjacent environment. (Alternative sites should be discussed 
in paragraph 10 below.) _ ' 

9.2 Actions Concerning the Material to be Discharged (230.71). Describe 
all proposed and alternative actions that would minimize the discharge 
effects by the treatment of the material (e.g., floculation) or limita
tions (e.g., confinement) to the discharge. 

9.3 Actions Controlling the M̂ aterial After Discharge (230.72). Describe 
all proposed and alternative actions that would minimize discharge 



effects through material containment, material isolation from the aquatic 
system, or timing of the discharge. 

9.4 Actions Affecting the Method of Dispersion (230.73). ".Describe all 
proposed and alternative actions that would minimize adverse discharge 
effects by the manner in which the material is dispersed. 

9.5 Auctions Related to Technology (230.74). Describe all proposed and 
alternative actions that would minimize adverse discharge e f f e c t s by use 
of appropriate equipment and methods. 

9.6 Actions Affecting Plant, and A.nimal Populations (230,75" Describe 
all proposed and alternative actions that would minimize acv-.rse dis
charge effects to plant and animal populations, habitat, reproduction, 
migration, and other ecological characteristics. 

9.7 Actions Affecting Human Use (230.76). Describe all proposed and 
potential actions chat would minimize adverse discharge effects to human 
use potential (e.g., recreation, esthetics, incompatible human 
activities). , 

9.8 Other Actions (230.77). Describe other proposed and potential 
actions tĥ .t would minimize the adverse effects of the proposed 
discharge.• ; 

10. Analysis of Practicable Alternatives (230.10(a)). 

10.1 Identification and Evaluation of Practicable Alternatives, Iden
tify and describe alternatives tc the proposed discharge. Discussion of 
each alternative should demonstrate whether the alternative is practi- i 
cable. Tne adverse impact of each practicable alternative on the M 
aquatic ecosystem should be described and compared to the adverse impact |j 
of the proposed discharge. 

NOTE: Factors to be considered in determining If an alternative Is j J\ 
practicable include cost, existing technology, and logistics in light of ** 
overall project purposes. The 404(b)(1) Guidelines further define the 
range of alternatives to be considered. |^ 

10.2 Evaluation of AJLternatives to Discharge.in Special Acuatic Sites. 

NOTE: For proposed discharges into special aquatic sites (as listed In IJ 
paragraph 5), the 404(b)(1) Guidelines have established two basic 
assumptions: .̂̂  

; "̂ 
(1) Where the activity associated with a discharge which is pro- "si» 

posed for a special aquatic site is not water dependent, practicable 
alternatives that do not involve special aquatic sites are presumed to f| 
be available, unless clearly demonstrated othervise; and LJ 

•" . r-j 
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(2) Vhere a discharge is proposed for a special aquatic site, all 
practicable alternatives to the proposed discharge which do not involve 
discharge into a special aquatic site are presumed to have less adverse 
impact on the aquatic ecosystem, unless clearly demonstrated otherwise. 

The appropriate evaluations and demonstrations should be provided for 
each of these assumptions in this subparagraph. 

Indicate vhether the activity associated vlth the proposed discharge is 
vater dependent. If the activity is shown to be vater dependent, dis
cuss and determine vhether identified practicable alternatives not 
involving discharge into special aquatic sites have less or more adverse 
Impact to the aquatic ecosystem. If the activity is not water depend
ent, discuss the availability of practicable alternatives not involving 
discharge into special aquatic sites. 

11. Reviev of Conditions for Compliance (230.10). 

NOTE: The review provided in the following subparagraphs should briefly 
state and document whether the proposed discharge meets the conditions 
for compliance with the 404(b)(1) Guidelines. 

11.1 Availability of Practicable Alternatives (230.10(a)). Indicate 
whether there are' practicable alternatives to the proposed discharge 
vhich would have less adverse impact on the aquatic ecosystem. 

11.2 Compliance with Pertinent Legislation (230.10(b)). Indicate 
whether the proposed discharge is in compliance with the requirements of 
the legislation listed belov. 

11.2.1 State Vater Quality Standards and Federal Toxic Effluent Stan
dards (Section 307 of the Clean Water Act). 

11.2.2 Threatened and Endangered Spe.cies (Endangered Species Act of 
1973). 

11.2.3 Marine Sanctuaries (Marine Protection, Research, and Sanctuaries 
Act of 1972). 

11.3 Potential for Significant Degradation of Vater as a Result of the 
Discharge of Polluted .̂ iaterial (230.10(c)). Discuss whether the pro
posed discharge will result in the release of pollutants that will have 
significant adverse effects on human health or veifare, the aquatic eco
system and vildlife dependent on this ecosystem, and recreational, 
esthetic and economic values. 

11.4 Steps to Minimize Potential Adverse Impacts on the Aquatic Eco
system (230.10(d)). Indicate vhether all appropriate and practicable . 
measures to minimize potential adverse discharge effects have been 
Included In the proposed discharge. 



12. Findings (230.12). Based on the information provided in para
graphs 2-11 above, prepare a findings for the proposed discharge. 

NOTE: 40 CFR 230.12 provides three basic findings to be used for a pro
posed discharge. The. discharge vill either:. 

(1) comply with requirements of the Guidelines, 

(2) comply with requirements of the Guidelines by inclusion of 
appropriate and practicable measures to minimize adverse Impact, or 

(3) fail to comply with the requirements of the. Guidelines.for any 
of four reasons (availability of practicable alternatives, significant 
degradation of the aquatic ecosystem, appropriate and practicable meas
ures to minimize harm are not included, insufficient information). 

Details on the possible findings can be found in subsection 230.12(a) of 
the 404(b)(1) Guidelines. 

"DeQ&r>0 f^^^^c^ 
NOTE: fcS COMPLETES THIS SECTION. 
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•^TAtE OF" WASHINCTON 

DEPARTMENT OF FISHERIES 
775 General Administration Building, M.S. AX-11 • Olympia, Washington 98504 • (206) 753-6600 • (SCL^N) 234-6600 

February 23, 1993 

city of Tacoma Public Works Department 
ATTENTION: Ms. Karen J. Larkin 
Division Manager 
Utility Services Engineering 
747 Market Street, Room 408 
Tacoma, Washington 98402-3769 

SUBJECT: Hydraulic Project Approval - Storm Drain Outfall Construction 
- Blair Waterway, Tributary to Commencement Bay, Section 35, 
Township 21 North, Range 03 East, Pierce County, WDF Log 
No. 00-57172-01, WRIA lO.MARI 

Dear Ms. Larkin: 

In response to your letter of January 29, 1993, regarding the above-
referenced Hydraulic Project Approval (HPA), Randy Carman, Regional 
Habitat Manager, visited the project location on February 11, 1993, 
to observe and photograph the culverts referenced in your letter. 

Mr. Carman observed that two of the three tide gates are functional. 
The third has fallen off the culvert and apparently has not been 
functional for an extended period of time. Therefore, even though 
the gates may have been originally designed and operated so that tidal 
influence was precluded from the ditch, they have not been effective 
in this regard. Thus, the area has been functioning as a part of the 
Commencement Bay ecosystem. 

I top had hoped we could expeditiously resolve this matter. When you 
and Mr. Yamashita came to Olympia to meet with Randy Carman and me, it 
was our belief we had reached an agreement on language for a permit 
condition that would address the mitigation issue. If you will draft 
a proposed condition reflecting the concept we discussed or agree to 
the language we proposed to you in our letter of January 11, 1993, we 
can amend the HPA accordingly. 

Sincerely, 

Duane E. Phinney, Chief 
Habitat Management Divo^ion 

DEP:dmm 

cc: Randy Carman 
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% ^ l / Z y UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
\ • " <̂̂ * REGION 10 

""'°'*^ 1200 Sixth Avenue 
Seattle. Washington 98101 

Febrxiary 2 3 , 1993 

Reply To 
A t t n Of: HW-113 

MEMORANDUM 

SUBJECT: Approval of the CERCLA Administrative Order on Consent 
for a Removal Action by the Port of Tacoma at the Blair 
Waterway and Blair Backup Properties, Commencement Bay 
Nearshore/Tideflats Superfund a^te, Tacoma, Washington 

PROM: Carol Rushin, Chief 
Superfund Remedial Branch 

TO: Randall F. Smith, Director 
Hazardous Waste Division 

The purpose of this memorandum is to document the basis for 
issuing an administrative order on consent (the Order) to the 
Port of Tacoma for performance of a non-time-critical removal 
action under Section 106(a) of Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA). By approval 
of this memorandum, the U.S.-Environmental Protection Agency 
(EPA) Region 10 determines (1) the conditions at this site may 
present an imminent and substantial endangezrment to public 
health, or welfare, or the environment, and (2) the site 
conditions meet the criteria of the National Contingency Plan 
(NCP), 40 CFR § 300.415, for a removal action. An 
administrative record will be prepared for this removal action. 

EPA's designated Remedial Project Manager/On-Scene 
Coordinator for this project will be Karen Keialey. Richard 
McAllister is the case attorney. 

1.0 PURPOSE 

The removal action will occur at the Blair Waterway and 
Blair Backup Properties (the Properties), which are located 
within the boundaries of the Commencement Bay Nearshore/Tideflats 
Superfund Site, Tacoma, Washington. The properties are owned by 
the Port of Tacoma (the Port), and are the two remaining 
properties in the area to be transferred by the Port to the 
Puyallup Indian Tribe (the Tribe) pursuant to the August 27, 1988 
Puyallup Land Settlement Agreement (the Settlement Agreement). 

There are two purposes of this removal action. First, this 
removal will reduce the threat to the public health and the 
environment at the Blair Waterway and Blair Backup Properties. 

AR 1 ^ 2 O p O l 
^ ^ P r f n r o d on Recycled Paper 
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The second purpose is to clean up the Properties to meet federal 
and state environmental standards as required under the 
Settlement Agreement (see Section 2.0). This Order also 
specifies property use restrictions that must be complied with as 
institutional controls to protect against potential exposure to 
contaminants that will remain at the properties. 

The cleanup objectives for the Blair Waterway Property are 
to: 1) prevent persons from coming into direct contact with and 
incidentally ingesting arsenic-contaminated ditch sediments and 
arsenic slag; 2) to protect marine waters by minimizing the 
potential leaching of arsenic into groundwater that inay 
subsequently discharge into the marine environment; and 3) to 
ensure that stormwater runoff with suspended sediments from the 
ditches does not contaminate marine sediments. Institutional 
controls will prevent use of shallow groundwater as a drinking ^ 
water supply, and will minimize potential human health exposure 
by restricting future use of the Blair Waterway Property to ^ 
industrial uses. ij 

The cleanup objectives at the Blair Backup Property are to 
minimize: 1) direct contact with polycyclic aromatic f] 
hydrocarbons (PAH) contaminated charcoal briquettes and 11 
associated soils; 2) direct contact through inhalation of the 
chromium slag/soil mixture in the Ohio Ferro-Alloys (OFA) area of n 
the Property; 3) direct contact with sandblast grit; and 4) the 
mobilization and transport of chromium slag particulates and 
sandblast grit from the Property in surface water discharges. „ 
Institutional controls will: l) prevent use of shallow 
groundwater as a drinking water supply; 2) minimize potential LJ 
human health exposure by restricting future use of the Blair 
Backup Property to industrial uses; 3) minimize potential human 1] 
health exposure "̂to contaminants that remain under the cap or LJ 
cover by restricting subsurface work, requiring notification and 
oversight of any subsurface work that potentially M 
penetrates/damages the cap or cover, and requiring that work by ^ 
conducted under an appropriate Health & Safety Plan; and 4) 
minimize potential damage to the cap and cover by restricting ^̂  
construction activities that could damage the cap or cover, and I 1 
requiring notification and oversight of any development on the '-'' 
capped or covered area. Long-term groundwater monitoring and a 
long-term operation and maintenance plan of the cover and cap 
will be implemented. 

? 1 

2.0 BACKGROUND fi 
. u 

The Blair Waterway Property is located along the northern 
shore of the Blair Waterway in the vicinity of the intersection , 
of Alexander Avenue and vacated Lincoln Avenue in Tacoma, H 
Washington. The property is about 43 acres in size, ^ 
approximately 8 acres of which is submerged at high tide. With 
the exception of a graving dock (an excavated impoundment f | 

. y 
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formerly used for construction of floating bridge pontoons), the 
property is undeveloped. 

The Blair Backup Property is located between the Blair 
Waterway and the Hylebos Waterway and is bounded by Taylor Way 
and Alexander Avenue in Tacoma, Washington. The property is 
about 85 acres in size. With the exception of buildings along 
Taylor Way, the property is currently vacant. 

The Port of Tacoma has agreed to transfer the Blair Waterway 
and Blair Backup Properties to the Tribe pursuant to the 
Settlement Agreement. The Settlement Agreement provides that the 
Port will perform cleanup actions on properties to be transferred 
from the Port to the Tribe in order to assure that such 
properties comply with applicable federal and state contamination 
law and can be used for commercial and industrial purposes. The 
Port, EPA, the Washington Depeurtment of Ecology (Ecology), and 
the Tribe have determined that cleanup actions are necessary at 
the Properties. The Settlement Agreement has been incorporated 
into federal law, the Puyallup Tribe of Indians Settlement Act of 
1989 (P.L. 101-41, 25 U.S.C. 1773), and state law, the Puyallup 
Tribal Claims Settlement (Ch. 4, Laws of 1989 1st Ex. Sess.). 

The Port of Tacoma has entered into a Memorandum of 
Agreement (the MOA) regarding the implementation of the 
Settlement Agreement. EPA, Ecology, and the Tribe were parties 
to the MOA, which became effective on March 21, 1990. Among 
other things, the MOA provides for the parties to review and 
comment on: l) investigations of contamination; 2) analyses of 
cleanup alternatives; and 3) cleanup plans that are completed, as 
necessary, by the Port for each of the properties to be 
transferred. The MOA further provides that EPA will issue 
administrative orders under CERCLA for implementation of a 
cleanup plan, and that full and timely compliance with each and 
every enforcement order issued by EPA pursuant to the MOA is 
contemplated by the parties to the MOA. The MOA provided that 
the cleanup and transfer of the Properties were to be concluded 
by March 1993. Under an Implementing Agreement with the Port, 
the Tribe has agreed to delay transfer of these properties until 
June 1993. In Addenda to the Implementing Agreement, the Port 
and the Tribe agree with the actions and institutional controls 
specified in the Order. 

Coordination of the details of this project with the 
Washington Department of Ecology will take place prior to and 
during this removal. In addition, regional and local agencies 
with jurisdiction over actions, including the Puget Sound Air 
Pollution Control Agency and the City of Tacoma Building and Land 
Use Department, have reviewed the substantive requirements of the 
work to be performed. All ARARs have been identified and will be 
met. 
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As explained in Section 5.1.(a) of this memorandum, _ 
contaminated sediments in the Lincoln Avenue Ditch (the Ditch) | 
should also be remediated in order to meet the cleanup "̂  
objectives. The Ditch, which is tidally connected to the Blair 
Waterway, is an active drainage ditch that receives stormwater I 
runoff from upland areas including nearby streets, facilities, ^ 
and properties. The Ditch supports wetland vegetation, and is 
considered to be waters of the United States. The cleanup I 
alternative proposed by the Port and agr'^ed to by the Tribe will | 
contain the sediments by filling the le.- c segment of the Ditch. 
The Tr.ibe plans to use the property as a vessel container . 
unloading terminal, but the Ditch bisects the waterfront. As a 1 
result, the Tribe has requested that EPA authorize filling of the » 
Ditch, which is governed by Section 404 of the Clean Water Act. 
However, the Order does not authorize cleanup of the Ditch I 
because EPA has not yet determined that filling the Ditch | 
satisfies 404(b)(1) Guidelines, 40 CFR Section 230.10. On 
January 26, 1993, the Tribe submitted a letter intended to . 
demonstrate that the proposed fill project complies with the 1 
404(b)(1) Guidelines. On February 9, 1993, the Tribe submitted a ' 
mitigation plan that is intended to off-set any unavoidable 
impacts of the fill. EPA and the relevant resource agencies are I 
reviewing the submissions and working with the Tribe to develop a i 
record that can support an EPA determination. If the Agency 
approves the 404(b)(1) analysis and mitigation plan, EPA intends | 
to amend the Order to require cleanup of the ditch. The Order l_ 
contains reserved paragraphs undef the Findings of Fact, the 
Conclusions of Law, and the Order sections that will be utilized ^ 
to amend the Order if EPA determines that the fill project || 
complies with the 404(b)(1) Guidelines. •* 

3.0 SITE CONDITIONS ^ 

3.1 Blair Waterway Property 

Investigations of contamination at the Blair Waterway y 
Property have found sediments contaminated with arsenic in the. 
central ditch (the Lincoln Avenue Ditch Sediments), sediments --
contaminated with arsenic in the eastern boundary ditch (the ^ 
Weyerhaeuser Ditch Sediments), and slag contaminated With arsenic ^ 
and other metals in the graving dock and central portion of the 
property. ] ^ 

y 
a. The Lincoln Avenue Ditch is an active drainage ditch that 
receives stormwater runoff from upland areas including nearby r| 
streets, facilities, and properties. Investigation results y 
show that sediments in the Ditch are contaminated with 
arsenic; concentrations range from 27 mg/kg to 288 mg/kg . y, 
arsenic. A likely source of contaminants to the Ditch is ;| 
contaminated stormwater runoff. Arsenic concentrations in 1 "̂  
of 6 sediment sampleis exceed the Industrial Method A Soil 
Cleanup Levels of 200 mg/kg dry weight arsenic contained in f] 
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the State of Washington Model Toxics Control Act (MTCA) 
Clieanup Regulations (Chapter 173-340 WAC) . Arsenic, 
polychlorinated biphenyls, and bis(2-ethylhexyl) phthalate in 
3 of 6 samples exceed the marine sediment quality objectives 
defined in the CB/NT Record of Decision (September 1989). The 
volume of contaminated material is estimated to be less than 
4,000 cubic yards. 

b. The Weyerhaeuser Ditch, which is not tidally connected to 
the Blair Waterway, is a relatively shallow drainage feature 
that discharges to the Blair Waterway. Arsenic concentrations 
in ditch sediment samples range from 43 mg/kg to 1,890 mg/kg; 
concentrations in 2 of 5 samples exceed the MTCA Industrial 
Method A Soil Cleanup Level of 200 mg/kg dry weight arsenic. 
A likely source; of arsenic to the ditch sediment is a small 
area of adjacent slag. The volume of contaminated material is 
estimated to be less than 100 cubic yards. 

c. Arsenic slag is found at the Property. A layer of arsenic 
slag, approximately 1-2 feet in thickness, was placed along 
three of four sides of the graving dock and at the near-
surface of the central area of the property. Arsenic is the 
chemical of concern; slag has been found to contain 
concentrations of arsenic above the MTCA Cleanup Regulations. 
The volume of contaminated material is estimated to be about 
20,000 cubic yards. 

d. About 32,500 cubic yards of contaminated marine sediments 
that were dredged from Blair Wateirway in the early 1980s were 
contained in a lined, shallow impoundment on the property, 
referred to as Mud Lake. 

3.2 Blair Backup Property 

Investigations of contamination at the Blair Backup Property 
have found piles of sandblast grit and associated contaminated 
soils, buried charcoal briquettes and a.ssociated contaminated 
soils, and a mixture of chromium slag and associated soils. 

a. Sandblast grit was discovered at several locations on the 
Blair Backup Property. Investigation results show that the 
grit and associated soils are contaminated with arsenic. 
Arsenic concentrations in sandblast grit samples (140-660 
mg/kg) exceed the MTCA Industrial Method A Soil Cleanup Level 
of 200 mg/kg dry weight arsenic. The volume of contaminated 
material is estimated to be about 1,200 cubic yards. 

b. Charcoal briquettes and associated soils contaminated with 
PAHs from the briquettes impact about 2 acres of the property. 
The charcoal briquettes, which had been used to fuel the 
former Ohio Ferro-Alloys (OFA) smelter at the property, were 
buried and mixed with site soils after demolition of the OFA 
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smelter. Carcinogenic PAH concentrations in the briquettes ^ 
and soil exceed the MTCA Industrial Method A Soil Cleanup 1$ 
Level of 20 mg/kg dry weight carcinogenic PAHs (cPAHs). ^ 
Analytical results show concentrations of total cPAHS in soil 
samples range from 68 mg/kg to 2,980 mg/kg and in charcoal H 
briquettes range from 1,835 mg/kg to 9,370 mg/kg. The | 
charcoal bricfuettes and associated soils a:re not a federal 
hazardous waste under RCRA, but designate as a state-only m 
dangerous waste under Washington Dangerous Waste Regulations a 
(WAC 173-303). About 4,100 cubic yards of buried charcoal 
briquettes and about 8,900 cubic yards of PAH-contaminated 
soils are found up to six feet deep. a 

c. Chromium slag associated with the OFA smelter and a small 
quantity of arsenic slag are mixed with about 80,000 cubic 
yards of soil over about 14 acres of the Blair Backup 
Property. A risk assessment was completed to consider the 
potential risks for people who might work at or adjacent to ^ 
the Property, and be exposed to the contamination either by 9 
inhaling contaminated dust or ingesting soil. The problem * 
chemicals associated with the slags are chromium and arsenic. 
Chromixjm present in the chromium slag presents a minor S 
potential for risk to human health through inhalation of dust m 
particles. The estimated lifetime excess cancer risk for a 
future site worker is 4 x 10-6 for the average case and 2 x m 
10-5 for the Reasonable Maximum Exposure (RME) case using risk ^ 
assessment methodology approved by EPA Region 10. Arsenic 
potentially poses a minor human health risk through direct m 
contact and ingestion of on-site soils. The potential risk M 
identified from long-term human exposure to existing *" 
conditions is between 2 x 10-6 (average case) and 3 x 10-5 
(RME case). Under MTCA Cleanup Regulations, total site risk ^ 
must be no greater than 1 X 10-5 potential excess cancer risk. M 

4.0 THREATS AND ENDANGERMENT DETERMINATION B 

The hazardous substances present at the Properties are known 
or suspected to cause a variety of adverse health and «, 
environmental effects. The following discussion demonstrates fj 
that site conditions meet the requirement of a threat to public "̂  
health or welfare or a threat to the environment for initiating a 
removal by meeting one or more criteria from Section ^ 
300.415(b)(2) of the National Contingency Plan. t; 

4.1 Threats to Public Health or Welfare f 

The Properties present actual or potential exposure to 
hazardous substances. The human population at risk from the . 
release or threat of release of hazardous substances to the 
environment includes, but may not be limited to, persons working ^ 
within the industrial setting. Arsenic, carcinogenic PAHs, and 
chromium are substances of concern. Direct contact with, / 
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ingestion and/or inhalation of, these substances poses a 
substantial risk to the industrial population, as described in 
Paragraph 12 of the Administrative Order on Consent. The 
evaluation of threats to public health or welfare was performed 
consistent with the Risk Assessment Guidance for Superfund 
(October 13, 1989). 

4.2 Threats to the Environment 

Animal and plant species and aquatic life in the marine and 
upland environment within and adjacent to the Property boundaries 
may also be exposed to, and are at potential risk from, such 
hazardous substances. 

4.3 Endangerment Determination 

Information presented to EPA show that actual or threatened 
releases of hazardous substances from the Properties, if not 
addressed by implementing the response action described in the 
attached Administrative Order on Consent, may present an imminent 
and substantial endangerment to public health, or welfare; or the 
environment. 

5.0 PROPOSED ACTIONS 

5.1 Proposed Action Description 

The Administrative Order on Consent provides for the Port to 
conduct this non-time-critical removal action at the Blair 
Waterway and Blair Backup Properties. Pursuant to the MOA, the 
Port has completed Analysis of Alternatives Reports on each 
property, which have been reviewed and concurred upon by EPA, 
Ecology, and the Tribe. The Analysis of Alternative Reports have 
been determined to be equivalent to the Engineering Evaluation 
and Cost Analysis (EE/CA), consistent with the NCP requirementis 
for non-time-critical removals. 

5.1.1. The Administrative Order on Consent includes, as 
Appendices, the Blair Waterway Property and Blair Backup Property 
Cleanup Plans. At the Blair Waterway Property, the Port will: 

a. Excavate and transport the Weyerhaeuser Ditch sediments 
and the arsenic slag from the graving dock and the central 
portions of the Blair Waterway Property to the Blair Backup 
Property and dispose of the sediments, slag, and accompanying 
soil on sand and gravel above, and isolated from, groundwater. 

b. Excavate contaminated dredged sediments and impoundment 
liner from Mud Lake. Confirmational sampling will be 
completed before any backfilling or grading of excavated area 
to ensure all contaminated material beneath the impoundment is 
removed. Additional explorations will be accomplished to 
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document underlying soil conditions and investigate the 
potential for pre-existing contamination that may have 
predated the development of Mud Lake. The off-site transport 
and disposal of the contzuninated sediments is provided f or ( 
under a separate EPA agreement with the Port. Under that 
agreement, which is a CERCLA remedial action consent decree 
that EPA is currently negotiating with the Port, the Port will 
dispose of the material in a nearshore confined disposal site 
in Milwaukee Waterway as part of the Sitcum Remedial Action 
Project. 

c. Fill the Lincoln Avenue Ditch with clean fill material and < 
complete migration for wetland losses, as approved by EPA 
under a modification to this Order. The Order does not 
authorize filling of the ditch because EPA has not determined B 
whether the filling and mitigation plan satisfies 404(b)(1) • 
guidelines of the Clean Water Act. If EPA approves the 
404(b) (1) analysis and mitigation plan, the Administrative 
Order on Consent will be amended to require remediation of the 
Lincoln Avenue Ditch. This memorandum authorizes such a fill 
if EPA determines that the action to be conducted under ah 
amended order will comply with the 404(b)(1) guidelines, and 
therefore comply with Section 404 of the Clean Water Act-

-?• m 

d. Implement institutional controls as set forth in the f\ 
Paragraph 15 of the Order. U 

5.1.2. At. the Blair Backup Property, all cleanup actions will •r .̂ 
occur within the 17-acre OFA Area. The Port will: : | 

a. Excavate the charcoal briquettes and the associated 
charcoal-contaminated soils and transport the material off- II 
site for disposal, in compliance with a Petition for Exemption ^ 
from State of Washington Dangerous Waste Regulations. The 
Petition for Exemption is currently under review by Ecology M 
and is intended to be released for public comment in late y 
February, 1993. If the Petition for Exemption is not 
approved, ah alternative cleanup action will be proposed. The rn 
focus of the removal will be to remove the source, i.e., the {\ 
charcoal briquettes. Those soils remaining onsite with ' " 
concentrations of carcinogenic PAHs greater than 20 ppm dry . ̂  
weight will be covered with 2 feet of sand and gravel; a • i 
portion of the charcoal briquette area will also be capped ^ 
(see below). 

. . • • n 

b. Excavate and dispose of the sandblast grit and associated U 
soils on sand and gravel above and isolated from groundwater 
; within a 7-acre portion of the OFA Area of the Blair Backup ri 
Property. lj 

c. Cap the sandblast grit, and the ditch sediments^ and y, 
arsenic slag from the Blair Waterway Property, within the 
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7-acre portion of the OFA Area with an asphalt-geotextile cap 
covered with an 8-inch minimum wearing course. Install an 
adequate storm drainage network. 

d. For the 10-acre portion of the OFA Area that is not capped 
with an asphalt-geotextile cap, cover the chromium slag and 
soil mixture with 2 feet of sand and gravel. 

e. Implement a long-term groundwater monitoring and a long-
term operation and maintenance plan of the cover and cap. 

d. Implement institutional controls as set forth in the 
Paragraph 15 of the Order. 

5.2 Applicable or Relevant and Appropriate Requirements 

This action will comply with ARARs, which are listed in 
Paragraph 31 of the Administrative Order on Consent, and in the 
Analysis of Alternatives Reports for the Blair Waterway Property 
and Blair Backup Property (Appendices A and F, respectively). 
The Puyallup Tribe, and State, Regional and local agencies have 
reviewed the Cleanup Plans, which incorporate their comments. 

5.3 Community Relations 

The following community relations activitieis were implemented. 
The proposed cleanup alternatives were summarized in a Superfund 
Fact Sheet entitled, "Puyaliup Settlement Land Transfer, Blair 
Waterway and Blair Backup Properties, Tacoma, Washington", 
November 20, 1992. This fact sheet was mailed to over 1,200 
people interested in Commencement Bay activities. As described 
in the Fact Sheet, the Analysis of Alternatives Reports for the 
Blair Waterway and Blair Backup Properties were made available 
for public review and comment from November 23, 1992 to December 
23, 1992." A responsiveness summary, which has been prepared to 
respond to significant comments received, is Attachment A to this 
memorandum. EPA also provided briefings to the Puyallup Tribe, 
the Commencement Bay Cleanup Action Committee, and the CB/NT 
Technical Discussion Group. 

Documents available at the main information repository in 
Tacoma will be supplemented with all documents that bear on the 
removal action authorized by this memo, including this Actipn 
Memorandum and the EE/CA, to constitute the Administrative 
Record. 

Upon signature of this Memorandum and prior to initiating any 
on-site activities, EPA will publish a notice in the newspaper 
informing the public that EPA has approved the final Cleanup 
Plans for the Blair Waterway and Blair Backup Properties and that 
the Administrative Record is available for review. EPA will 
inform the public that the Administrative Record includes EPA's 
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approval of the final cleanup plans in this Action Memorandum, 
and EPA's responses to significant comments in the Responsiveness 
Summary. The notice will also inform the public that the Lincoln 
Avenue Ditch component of the Blair Waterway Property cleanup is 
not being authorized at this time. If EPA determines that the 
proposal to fill the Lincoln Avenue Ditch and the proposed 
mitigation plan meet the 404(b)(1) Guidelines, EPA will provide 
additional notice to the public when the Order is amended. 

6.0 ENFORCEMENT 

This removal action will be carried out by the Port, which is 
the owner of the Blair Waterway and Blair Backup Properties. The 
action will be conducted under the Administrative Order on 
Consent. The Port is expected to comply with the order; under 
the MOA:, the Port has already agreed to full and timely 
compliance with each and every order issued by EPA pursuant to 
the MOA. 

7.0 RECOMMENDATION 

Conditions at the Blair Waterway and Blair Backup Properties 9 
meet the NCP Section 300.415(b)(2) criteria for removal. • 
Infpinnation presented to EPA show that actual or threatened 
releases of hazardous substances from the Properties, if not S 
addressed by implementing the response action described in the % 
attached Administrative Order on Consent, may present an imminent 
and substantial endangerment to public health, or welfare, or the p 
environment. I recommend your approval by concurring below. By || 
such approval, you.will make a determination of imminent and 
substantial endangerment, pursuant to EPA Delegations Manual 
Section 14-14-A and Regional Redelegation Order 1290-19. ĵ 

8.0 APPROVAL/DISAPPROVAL 

I approve the removal action recommended in Paragraph 7.0 and y 
the determination of imminent and substantial endangerment 
described in Paragraph 4.3. fl 

I 
1 

Randall F. Smith, Director 
Hazardous Waste Division 

Date: 

I do not approve the submirted recommendations for the 
following reasons, and I _irect the following actions'to be 
taken: 

Date: 
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ATTACHMENT A 

Responsiveness Summary 

Puyallup Settlement Land Transfer 
Blair Waterway and Blair Backup Properties 

February 23, 1993 

The purpose of this document is to siunmarize and respond to 
the public comments submitted in regard to the preferred 
alternatives for cleanup of the Blair Waterway and Blair Backup 
Properties, Tacoma, WA. Cleanup of the properties is being 
performed pursuant to the Puyallup Settlement Agreement and the 
1990 Memorandum of Agreement among the EPA, Ecology, Port of 
Tacoma, and Puyallup Tribe. The two properties are located 
within the boundaries of the Commencement Bay Nearshore/Tideflats 
(CB/NT) Superfund Site. 

The,U.S. Environmental Protection Agency (EPA) and the 
Washington State Department of Ecology (Ecology) identified 
preferred alternatives for cleanup of the Blair Waterway and 
Blair Backup Properties in Analysis of Alternatives Reports, 
which were made available for public review and comment from 
November 23, 1992 to December 23, 1992. The proposed cleanup 
alternatives were summarized in a Superfund Fact Sheet entitled 
,"Puyallup Settlement Land Transfer, Blair Waterway and Blair 
Backup Properties, Tacoma, Washington",.November 20, 1992. EPA 
provided briefings to.the Puyallup Tribe, the Commencement Bay 
Cleanup Action Committee, and a brief summary to the CB/NT 
Technical Discussion group. 

The Agencies' preferred cleanup alternatives addressed 
contaminated soils and ditch sediments in upland areas of the two 
properties. The Agencies recommended removal, covering, and 
capping of soils and ditch sediments. 

EPA mailed the Superfund Fact Sheet to over 1,200 addressees. 
EPA received two comment letters during the public comment period 
and one comment letter after the comment period closed. EPA has 
included responses to all comment letters. EPA also received one 
phone call regarding site cleanups, but the caller did not leave 
his name. All comments pertained to the preferred cleanup 
alternative for the Blair Waterway Property. 

The Agencies' response to public comments is provided below. 
In response to public comment, it will not be necessary to modify 
the preferred alternatives for cleanup of the Blair Waterway and 
Blair Backup Properties. 
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Response to Comments 

Comment: In regards to filling the Lincoln Avenue Ditch at 
the Blair Waterway Property, the Army Corps of Engineers 
(Corps) requested that EPA ensure the project complies with 
Clean Water Act Section 404 (b) (1) guidelines, at 40 CFR 
230.10. The Corps reconmiended rhat the preferred alternative 
for cleanup of contaminated sediments in the Lincoln Avenue 
Ditch be excavation of sediments (with proper disposal). The 
Corps stated thac filling of the ditch and mitigation for 
impacts should only be considered after all practicable 
measures to avoid or minimize have been implemented. In 
addition, the U.S. Fish and Wildlife Service stated that the 
proposed project may have more than minimal individual or 
cumulative, adverse effects on the environment and may be ^ 
contrary to the public interest because the proposed project , S 
may preclude restoration and remediation options available to " 
the natural resource trustees. 

I 

Response: As part of the cleanup of the Lincoln Avenue Ditch, 
EPA will ensure that the activity will substantively comply 
with Clean Water Act Section 404 (b)(1) guidelines. 
Currently, the EPA, the Port of Tacoma, and the Puyallup Tribe 
are discussing the proposed activity with the Corps, City of 
Tacoma, U.S. Fish and Wildlife Service, and oth,er federal and 
state resource agencies. The Tribe has submitted a written 
description of why it believes that the project meets the 404 
(b)(1) guidelines, and has included a mitigation plan. The 
Tribe believes that there is no practicable alternative to 
filling the Lincoln Avenue Ditch and the Tribe will provide 
adequate compensatory mitigation to offset unavoidable 
impacts. EPA has not determined whether the filling and 
mitigation plan satisfies 404(b)(1) guidelines of the Clean 
Water Act. If EPA approves the 404(b)(1) analysis and 
mitigation plan, the Administrative Order on Consent will be 
amended to require remediation of the Lincoln Avenue Ditch. 
EPA will provide additional notice to the public if the Order 
is amended. 

Comment: The Army Corps of Engineers asked whether any 
wetlands are associated with the Ohio Ferro-Alloys portion of 
the Blair Backup Property. 

Response: Wetlands have not been identified in the Ohio 
Ferro-Alloys portion of the Blair Backup Property. 

i 
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Response to Comments (continued) 

3i Comment: The Citizens for a Healthy Bay requested that the 
public comment period be extended. 

Response: The EPA Site Manager discussed this issue with the 
requestor. It was agreed that it was not necessary to extend 
the public comment period, as all relevant information is 
currently available and it is not anticipated that new 
information will be prepared relative to the preferred cleanup 
alternatives. Also, the public comment letter requesting the 
extension was received on December 22, which was one day 
before the public comment period closed. 

References 

Analysis of Alternatives, Blair Backup Property, Port of Tacoma, 
Tacoma, Washington. Prepared for the Port of Tacoma by Hart 
Crowser, Seattle, WA. Dated November 19, 1992. 

Analysis of Alternatives, Blair Waterway Property, Port of 
Tacoma, Tacoma Washington. Prepared for the Port of Tacoma by 
Landau Associates, Edmonds, WA. Dated November 18, 1992. 

Comment Letters 

Letter from Karen Northup (Army Corps of Engineers, Environmental 
Resources Section) to Karen Keeley (EPA Superfund), dated 
December 21, 1992. 

Letter from lone Claggett (coordinator for Citizens for a Healthy 
Bay) to Karen Keeley (EPA Superfund), dated December 22, 1992. 

Letter from David Frederick (U.S. Fish and Wildlife Service) to 
Karen Keeley (EPA Superfund), dated January 12, 1993. 
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United Stales Department of the Interior JAKE« 

FISH AND WILDLIFE SERVICE AMERKAi 
Ecological Services " S 

3704 Griffin Lane SE, Suite 102 
Olympia, Washington 98501-2192 

(206) 753-9440 FAX: (206) 753-9008 

March 8, 1993 

Karen Keeley, Project Manager 
Environmental Protection Agency 
1200 Sixth Avenue, HW-113 
Seattle, Washington 98101 

Re: Lincoln Ditch Mitigation Plan 

Dear Ms. Keeley: 

The U.S. Fish and Wildlife Service (Service) has reviewed the draft Lincoln 
Ditch Mitigation Plan (plan) submitted by the Puyallup Tribe of Indians 
(applicant) addressing proposed impacts to the open ditches along Lincoln 
Avenue adjacent to the Blair Waterway in Commencement Bay, City of Tacoma, 
T21, R3E, S35 in Pierce County, Washington. The following comments are 
provided for your consideration. 

PROPOSED PROJECT 

The applicant proposes to fill tidally influenced "ditches" or intertidal 
estuarine wetlands (Cowardin, et. al., 1979) from activities associated with 

along the Blair Waterway waterfront. Puyallup 
association with the applicant, has proposed a deep 
conjunction with a container terminal which would 
0.8 acres of intertidal wetlands. The applicant 
these losses by creating 0.57 acres of intertidal and 

saltmarsh wetland, enhancing 0.69 acres of partially degraded intertidal 
wetland, and enhancing 0.62 acres of upland on a parcel of land near the mouth 
of Hylebos Waterway and waterward of Marine View drive. The mitigation area 
would be preserved in perpetuity as a conservation area. 

commercial development 
International, Inc., in 
draft port facility in 
eliminate approximately 
proposes to mitigate for 

FISH AND WILDLIFE RESOURCES 

Under the authority of the National Contingency Plan, the Service and other 
natural resource trustees are currently assessing and seeking damages for 
injured natural resources in the Commencement Bay Superfund Site as provided 
for under the Comprehensive Environmental Response, Compensation, and 
Liabilities Act of 1980 and the Clean Water Act. Commencement Bay, its 
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waterways, and surrounding areas provide habitat for the Department of 
Interior's trust resources including anadromous fish such as coho, chinook, 
chum and pink salmon and sea-run cutthroat and steelhead trout; migratory 
birds such as great blue heron, and surf scoter; and federally listed 
threatened and endangered species including bald eagle and peregrine falcon. 

On June 10th and 12th of 1992 a Service biologist visited the proposed project 
site. Field observations and identification of onsite fauna and flora 
confirmed that the ditches proposed for fill are tidally influenced by the 

including northern harrier, killdeer, and great blue heron. Additional 
information provided by the Environmental Protection Agency and the applicant 
indicate these wetland areas are known to be contaminated with PCB's, dioxin, 
arsenic and other heavy metals and organic chemicals. 

SERVICE COMMENTS 

On February 22, 1993, Service biologists visited the proposed mitigation site. 
From information collected from the site visit and review of information 
provided by the applicant's consultant, the Service submits the following 
concerns and recommendations for your consideration. 

Site Sustainability - In order to create the proposed intertidal mudflats and 
saltmarsh components of the plan, a certain amount of substrate is proposed to 
be removed from the site and placed upland. However, it is not clear if the 
site configuration would be self-sustaining at the elevations and slopes being 

\. proposed. Site plans should consider that the mitigation site is situated In 
Commencement Bay such that it is exposed to at least a five-mile fetch from 
the north-northwest. In addition, flows from Hylebos Creek via the Hylebos 
Waterway presumably impact the mitigation site. These combined forces of wave 
action, erosion, accretion, and sediment transport in general may have a 
substantial role in how the site is configured. 

Site Suitability - From the figures provided by the applicant, the majority of 
the proposed created and enhanced saltmarsh habitat would be situated between 
the +14-foot and +16-foot Mean Lower Low Water (MLLW) level- However, tidal 

^ information from Commencement Bay indicates that tides occurring above the 
r- +12-foot level are infrequent and tides above +i3-foot level are practically 

nonexistent. Optimum salt marsh development occurs in areas that receive 
daily tidal inundation between +8 and +12 MLLW. 

The plan also identifies a created island in the wetland area as one of the 
most important features for increasing the waterfowl breeding potential of the 
site. Although the Service would generally agree with this concept, the scale 
at which this Is proposed would provide only limited refuge from predation and 
disturbance. This concept is further compromised by the proximity of the 

r 
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proposed public access area. This concern is further addressed subsequently 
under the Public Access section.. 

Net Loss of Habitat - Approximately, 0.8 acres of intertidal wetland would be 
eliminated as a result of the proposed project. In Commencement Bay, less 
than 2% of these special aquatic sites remain (U.S. Army Corps of Engineers, 
1991). Therefore, it is critical that these remaining wetlands be,adequately 
mitigated. The applicant has proposed creating 0.57 acres of intertidal and 
saltmarsh habitat, and enhancing 0.69 acres of partially degraded intertidal 
habitat using an enhancement credit ratio of 2.0:1.0 (two acres enhanced for 

';, every acre of fill). Typically, the Washington Department of Ecology has 
recommended enhancement credit ratios of 3.0:1.0 for replacement of a given 
category wetland. As proposed, the mitigation plan does not adequately 
address net loss of habitat. 

•i In addition, the plan identifies that: " T h i s compensstory m i t i g a t i o n i s one 
i phase in a series of conservancy centered enhancements proposed for the s i t e . " 

To better understand and review the current proposal, it would be valuable to 
have information on a larger scale of what additional "conservancy centered 
enhancements" are being considered for this site. 

Public Access - The mitigation plan indicates that " f u t u r e r e c r e a t i o n and 
I access area[sj" are proposed along the eastern and southern boundaries of the 

site. It is not clear what types of recreation activities would be occurring 
in these areas of the site. The applicant states that: "one o f the p r i m a r y 

\ goals of the mit igat ion plan . . . is to enhance the waterfowl 
migration/wintering functions lost at the Ditch s i t e . " Disturbance from 
uncontrolled public access to the mitigation site would directly compromise or 
significantly reduce the potential to fulfill this primary goal. 

Upland Enhancement - The Service recognizes the Importance of a complete 
mitigation project which incorporates the many required components of a truly 

j functional ecosystem. Establishing an adequate upland buffer component for 
the proposed saltmarsh is crucial for meeting the goals the applicant has 

a proposed. Upland buffers reduce disturbance (noise) from adjacent uses, and 
•j link hydrology, water chemistry, and aquatic and terrestrial food chains to 
' wetlands and Intertidal systems. Although the Service does not accept upland 

enhancement by Itself as compensatory mitigation for wetland fills, we fully 
I / expect a compensatory mitigation plan to include all components necessary to 
i ^ - meet the goals and objectives set forth in a proposal. 

Based on the Service's Habitat Evaluation Procedures (HEP) Models, some of the 
evaluation species in the proposed project area (e.g. migratory birds) would 
require a minimum of 300 feet of upland buffer (USFWS 1985). The models show 
that the larger the buffers, the more types of wildlife can be supported In 
the wetland/buffer system. However, the Service recognizes the physical 
constraints the applicant has with this, project. None-the-less, the 
interdependency of these systems should not be overlooked with respect to 
creating a complete and successful (functioning) wetland and intertidal system 
in the proposed project area. From our review of the proposed plan, the 
upland enhancement component of the mitigation plan, in conjunction with 
proposed public access and recreation areas, falls far short In providing the 
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buf fer ing funct ions necessary fo r replacing waterfowl and other migratory b i rd 
habi tat los t due to the proposed wetland f i l l p ro jec t . 

m 
•i} 

SERVICE RECOMMENDATIONS '̂  

The mitigation plan as proposed does not adequately mitigate fish and wildlife f 
habitat losses that would be incurred by the proposed project. The Service '̂  
recommends that the applicant amend the plan to incorporate the following 
conditions: i 

1. Sustainability - The applicant should demonstrate that the modifications 
and subsequent planting of saltmarsh vegetation would be persistent a 
relative tb sediment transport conditions in the area (i.e. erosion, \ 
accretion, wave action, etc.). The monitoring plan should include 
yearly collection of site elevation data to confirm the relative -
stability of the site. I 

2. Suitability - The elevations proposed for the intertidal and saltmarsh 
habitat are not consistent with the known tidal regime in Commencement I 
Bay. The applicant should modify substrate depths to between the +8 to • 
+12 foot MLLW range in areas slated for saltmarsh creation. In 
addition, the plan proposes several saltmarsh plant species above and • 
beyond what is known to be successful in Commencement Bay. In order to | 
give the plan a greater potential for success, we request that the 
applicant base plant species and planting elevations on at least two • 
reference saltmarshes which have similar aspect, slope, fetch, and other » 
disturbance attributes. The reference sites can be further utilized as 
a basis for developing.performance standards. 

I 
Salt marshes generally either have a thick organic layer or grow on • 
organic soils. This will not be the case at the created site. It will 
be difficult to determine exact elevations for planting. Therefore, 9 
planting should be done over a wide range of elevations allowing natural • 
events to select the best elevation for survival. Furthermore, salt 
marshes do not naturally occur on 7:1 slopes. We recommend that < • 
enhancement not be conducted on these slopes, or that the slopes be | 
terraced to provide suitable planting areas. 

.We" also, noted the 1988 Drainage Map for Commencement Bay prepared by the « 
Tacoma-Pierce County Health Department identifies a pipe or closed 
channel and catch basin parallel to Marine View Drive. We request the 
applicant to: (a) identify any impacts the plan could have to this ^ 
drainage system; and (b) investigate the potential for this drainage * 
system to enhance the mitigation area by creating dendritic channeling. 

3. Buffer - The proposed upland buffer component of the plan would not be ^ 
protective of the fish and wildlife habitats in the mitigation area. 
This problem is further exacerbated by allowing public access and m 
recreation areas directly adjacent to created and enhanced habitat ^ 
areas. In order to be more protective of these resources, the Service 
recommends that a well-stratified upland buffer component be established _ 
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in those areas currently proposed for future recreation and public 
access. The buffer should include an evergreen canopy layer. This will 
provide a year-round visual screen and will be more persistent in the 

^ landscape than the proposed successional red alder. We recommend tree 
plantings include: western hemlock {Tsuga h e t e r o p h y l l a ) , western red 
cedar {Thuja p l i c a t a ) , and Douglas fir {Pseudotsuga menziessi ) . In 
order to provide greater diversity, wildlife forage, cover, and to help 
discourage predators and public access, we recommend planting understory 
species such as: hawthorne {Crataegus d o u g l a s i i ) , rose (Rosa nutkana), 
Oregon grape { B e r b e r i s ne rvosa ) , and along the freshwater inflow, 
salmonberry (Rubus s p e c t a b i l i s ) . 

Secondly, we request the applicant limit future recreation and public 
access to areas where these activities are not in direct conflict with 
the goals of the mitigation plan. 

i 4. Performance Standards - The plan should include more specifics regarding 
performance standards. The desired plant community should be well 
stratified and reflect appropriate performance standards. The Service 
could request specifics (e.g., upland shrub plantings should reach 95% 
cover by the third year); however, it is more appropriate to select a' 
similar reference site in Conunencement Bay and base performance standard 

I criteria on that site. We request the applicant investigate this 
' potential and propose appropriate criteria for both intertidal and 

upland communities. 

To assist the applicant and lend a greater degree of success to 
mitigation plans, the Service recommends the following performance 

; criteria, which should be incorporated in this plan: 
I 

Invasive non-native plant species, such as scotch broom { C y t i s u s 
scopar ius ) and Himalayan and evergreen blackberry {Rubus d i s c o l o r 

I and l a c i n i a t u s ) , should not exceed 20% cover during any monitoring 
period; 

I - There should be minimum of 85% survivability of planted materials 
'^ following each monitoring period; 

I - If there are voids where vegetation does not become established, 
' even though overall 85% survivability is achieved, these voids 

should be replanted; 

A minimum percent coverage that is comparable to an agreed upon 
reference site should be achieved following identified monitoring 
periods; 

' - There should be a measure of species diversity such that a minimum 
number of tree, shrub, and herbaceous species become established; 

- There should be a measure of plant vigor and vitality, such as 
seed production or biomass production similar to an agreed upon 
reference site; 
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There should be a measure of productivity of created 
sandflat/mudflat habitats such that a comparable composition and 
abundance of organisms is established within a given time period; 

There should be an agreed upon acreage of created and/or enhanced 
wetland habitats; and 

There should be a measure of wildlife usage. 

5. Monitoring - Monitoring activities should address those items identified 
Monitoring should include measurement of 

mitigation area to monitor site stability 
not stable enough to sustain the habitat 
survey should be conducted prior to final 
request that comprehensive vegetation 

;nder performance standards 
substrate elevations In the 
and identify problem areas 
areas proposed. A baseline 
design. In addition, we 
monitoring occur throughout the monitoring period. This will allow for 
contingency plans to be implemented, if needed, and will provide 
additional information for evaluating reasons for success or failure. 

The current plan also discusses "photographic sampling" in the 
monitoring plan, but does not specify establishing photo points. It is 
important to establish fixed points which can be used throughout the 
monitoring period. 

6. Contingencies - The plan should include interim measures which directly 
address each of the performance standards. If interim measures are not 
successful within an agreed upon time period, contingency planning 
should be initiated in consultation with the agencies. Final 
contingency planning decisions should be agreed to by all regulatory 
agencies. 

7. Reports - The plan provides for information and I'eports to be sent to 
"the Corps of Engineers and other applicable regulatory agencies". We 
request that the Service be specifically Identified to receive plans and 
reports regarding the mitigation site. 

We appreciate the opportunity to provide our resource concerns and look 
forward to resolving these Issues with the Puyallup Tribe. If you have any 
questions regarding our recommendations, please contact Jeff Krausmann or Judy 
Lantor at (206/753-9440). 

Sincerely, 

^ 

f 

I 
I 

David 
State 

C. Frederick 
Supervisor 

jdk/lk 



03-11-1993 01 ••42PM FROM PUYALLUP TRIBE OF INDIANS TO .912068714460 P. 11 

BIA, Portland (Ron Eggers) 
COE-Environmental Resources, Seattle (Pat Cagney) 
COE-Regulatory, Seattle (Tom Mueller) 
DOI, Portland (Barry Stein) 
EPA-Superfund, Seattle (Allison Hiltner) 
NOAA, Seattle (Robert Clark and Robert Taylor) 
Muckleshoot Tribe, Auburn (Rod Mai com) 
Puyallup Tribe, Tacoma (Bill Sullivan) 
WNR, Olympia (David Jamison) 
WDE, Olympia (Fred Gardner) 
WDF, Olympia (Thom Hooper and Randy Carman) 
WDW, Olympia (John Carleton and Ginna Correa) 
City of Tacoma, Utility Services Engineering Division, (Karen Larkin) 
City of Tacoma, Public Works Department, (Peter Katich and Kathlyn 

Mills) 
Port of Tacoma, Environmental Planning, (Dick Gilmur and Leslie Sacha) 
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DEPARTfVTENT OF THE ARMY 
SEATTLE DISTRICT. CORPS OF ENGINEERS 

.P.O. BOX 3755 M a r c h 8 , 1 9 9 3 
SEATTLE. WASHINGTON 98124-2255 

- " - » ' R E C E I V E D 

Karen Keeley, Project Manager MART 5" 1993 
EPA,Region 10, Superfund 
12 00 S ix th Avenue, HW-113 SUPERFUNDRcMEJlALe.ruJtCli 
Sea t t l e Washington 
Dear Ms. Keeley; 

The Seattle District, Army Corps of Engineers would like to 
offer the following coinments on the proposed Lincoln Ditch 
Mitigation Plan by Fish PRO. 
Page 5, Goals and Objective, #3 
We recommend instead of constructing "a structurally complex and 
species rich plant community" that you try to emulate more a 
natural plant community that is already functioning in the area. 
Perhaps a plant community more similar to what is described in 
the last paragraph of page 6 would more quickly establish itself 
and have a higher chance of success that a structurally coirplex 
plant community. 
Page 15, 1st paragraph, 
How many rocks? What size? What location? What is the trade off? 
(for instance will mudflats high in productivity from micro and 
macro algae be substituted for erosion control?) 
Page 23, Performance Standards, 1st bullet. 
How many years will this take? 

The Corps would like to offer two more suggestions. 
-1st suggestion. We suggest you reevaluate your planting 

list and elevations. A reference site approach may be more 
realistic than literature recommendations. Plants that offer 
greatest potential for establishment (based on tidal influence 
and elevation) are Carex lyngbyei, Distichlis,Salicoz^nia emd 
Grindelia and Spergularia marina. It should be noted that Cotula 
coronopifolla is an introduced species from South Africa only 
native species should be encouraged by planting. 

-2nd suggestion- Increase the density and length of the 
upland buffer especially in areas where the potential for 
disturbance from the road is greatest. 

Thank you for allowing us the opportunity to comment. If 
you have any questions, please contact Patrick Cagney at 764-
3624. 

.r i\w 
Karen Northup 
Chief, Environmental Resources 
Section 
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Reply to 
ATTN of: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 

1200 Sixth Avenue 
Seattle. Washinglon 98101 

WD-128 

MEMORANDUM 

SUBJECT: Lincoln Ditch Mitigation Plan 

FROM: John Malek 

TO: Karen Keeley 

•1 

I reviewed the proposed plan over the weekend. It is not a bad 
conceptual plan but is still only a beginning. I will be interested in seeing 
the comments of the other agencies. My few comments follow: 

General. The plan makes a big deal of ratios, but I am not 
specifically familiar with the current state-of-philosophy regarding what 
ratios are "in" at the present time. I expect that Michael Rylko will catch 
this in his comments if they are out of line. My one consideration regards 
the "creation" that is proposed. The site is already a water of the U.S. even 
if not a vegetated wetlands. Accordingly, I do not think that we would view 
resculpting and planting as a "creation." I have not been to the site lately 
and the plan does not include a present configuration drawing. It would have 
been wiser to have included such a map or photographs. (While I see that they 
tried to overlay the new design on a base map, my xerox rsri't the best.) 
Unless Michael contradicts, we would tend to regard their whole proposal as 
"enhancement" rather than the mix with "creation" that is described. We would 
take note and allow sone credit for the enhancement of upland habitat. This 
would be most important if they were close regarding the wetlands mitigation. 
By my reading, however (and setting aside the issue of "ratios"), I do not see 
that the wetlands mitigation proposed by itself fills even the 2:1 ratio. 

Regarding the value of the ditch. Although it is a ditch, does have 
contaminated sediments in the bottom, it technically is a wetland. Due to the 
dearth of aquatic habitat in Commencement Bay, it is by default and political 
reality a high to very hiqh value. The WET analysis is nice bookkeeping, but 
is really nothing more than that. 

The perfonnance standards are weak and tentative. Typically, 
perfonnance standards are defined in terms of a "representative ideal" or a 
reference site that approximates the habitat types that are expected to 
result. 

In a couple locations, the report references that notification/copies of 
reports/etc. will be provided to the Corps of Engineers. This is an EPA 

O. :iss! fsfie: 



action. Accordingly, those reports etc. should be provided to us. I would" 
recommend that this office be named by Superfund to receive, review, and act 
as your agent to coordinate th_ese tasks. Alternatively, Superfund should 
provide copies of these report/'€tc. to this office. If you chose to do the 
coordination yourself, this office must be one of the entities consulted. 

In conclusion, the draft plan is a good first attempt. It does not 
appear to provide full compensation consistent within the context of 404, 
although I will defer to Michael regarding the ratios and enhancement v. 
creation semantics. If he has no problems, then it looks as though they are 
close. There is still work to be done before this would be an acceptable 
package. 

cc: M. Rylko 

I 
I 
I 
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I. INTRODUCTION 

1. This Administrative Order on Consent (the Order) is issued 

by the United States Environmental Protection Agency (EPA) to the 

Port of Tacoma (the Port) pursuant to Section 106 (a) of the 

Comprehensive Environmental Response, Compensation, and Liability 

Act of 1980 (CERCLA) 42 U.S.C. § 9606(a), as amended, for the 

performance of the immediate removal and response actions regarding 

the cleanup of contamination at the Blair Waterway Property and the 

Blair Backup Property (collectively the Site) within the 

Commencement Bay Neeurshore/Tideflats (CB/NT) Superfund site. 

II. JURISDICTION 

2. This Order is issued pursuant to the authority conferred on 

the President of the United States by Section 106(a) of CERCLA, 42 

U.S.C. § 9606(a), as amended; delegated to the Administrator of the 

EPA by the Executive Order 12316, dated August 14, 1981, 46 Fed. 

Req. 42237; and further delegated to the EPA Regional 

Administrators and the EPA Assistant Administrator for Solid Waste 

and Emergency Response by the EPA Delegations Manual Sections 14-

14, 14-14-A and 14-14-B. This authority is conferred on the EPA, 

Region 10, Chief, Superfund Remedial Branch, by Regional 

Redelegation Order signed by the Regional Administrator. 

3. On August 27, 1988, the Puyallup Land Settlement Agreement 

(Settlement Agreement) was signed. The United States, the Puyallup 

Tribe of Indians (the Tribe), the State of Washington, and the Port 

are among t:he peurties to the Settlement Agreement. The Settlement 

Agreement provides that the Port will transfer certain properties 
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to the Tribe and will perform cleanup actions, as necessary, in 

order to assure that such properties comply with applicable federal 

and state contamination law and can be used for commercial and 

industrial purposes. 

4. Pursuant to the Puyallup Tribe of Indians Settlement Act of 

1989, 25 U.S.C. S 1773b (the Settlement Act), the Port agreed, 

subject to certain conditions, to transfer to the United States in 

trust for the Tribe six parcels of property (the Settlement 

Properties), including the Blair Waterway and the Blair Backup 

Properties (the Settlement Propertiies subject to this Order). The 

Settlement Act provides that the transfer of Settlement Properties 

is to be carried out in accordance with the Settlement Agreement. 

Under the Settlement Act, the Tribe is not to be liable for the 

cleanup costs or in any other manner for contamination on 

Settlement Properties except any contamination caused by the 

Tribe * s activities after conveyance of the Settlement Properties to 

the Tribe. 25 U.S.C. § 1773b(b)(2). To implement the Settlement 

Act's provisions regarding compliance with applicable federal and 

state law, EPA, the Washington State Department of Ecology 

(Ecology), the Tribe, and the Port entered into a Memorandxim of 

Agreement (MOA) on March 21, 1990. The MOA provides, in part, that 

implementation of the cleanup activities under the Settlement 

Agreement will occur under EPA and Ecology oversight, and that EPA 

will oversee implementation of approved cleanup plans under CERCLA 

enforcement authorities. 

28 
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III. PERSONS BOUND 

5. This Order shall apply to and be binding upon EPA, the 

Port, its commissioners, officers, employees, subsidiaries, agents, 

successors, assigns, contractors, subcontractors and consultants 

acting under or for the Port. The Port remains obligated by this 

Order regardless of any change in ownership of the facility or 

Site, and regardless of its efforts made to carry out the terms 

through agents, contractors, subcontractors and consultantis. 

6. The Port shall provide a copy of this Order to any 

subseguent owners or successors before ownership rights or stock or 

assets in a corporate acquisition are transferred. The Port shall 

provide a copy of this Order to all contractors, subcontractors, 

laboratories, and consultants which are retained to conduct any 

work performed under this Order, within 14 days after the effective 

date of this Order or the date of retaining their services, 

whichever is later. The Port shall condition any such contracts 

upon satisfactory compliance with this Order. Notwithstanding the 

terms of any contract, the Port is responsible for compliance with 

this Order and for ensuring that its subsidiaries, employees, 

contractors, consultants, subcontractors, agents and attorneys 

comply with this Order. 

IV. STATE COORDINATION 

7. Notice of the issuance of this Order has been given to the 

State of Washington through its Department of Ecology. 

V. DEFINITIONS 

8. Unless othervise expressly provided herein, terms used in 

this Order which are defined in CERCLA or in regulations 
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promulgated under CERCLA shall have the meaning assigned to them in 

CERCLA or in such regulations. Whenever terms listed below are 

used in this Order, the following definitions shall apply: 

"Commencement Bay Nearshore/Tideflats Superfund Site" ("CB/NT 

Site") means the entire Commencement Bay Nearshore/Tideflats 

Superfund Site, which is located in Tacoma, Washington and is 

described in the Record of Decision, issued September 30, 1989. 

"Contractor" or "Subcontractor" means the company or companies 

retained by or on behalf of the Port to undertake and accomplish 

the work and associated activities addressed in this Order. 

"Ecology" means the Washington State Department of Ecology. 

"Historic Contemination" means any contamination that remains 

on, in, under or about any of the Settlement Properties as of the 

date that title to such property is conveyed to the United States 

in trust for the Tribe. 

"Implementing Agreement" means that written agreement and all 

addenda and exhibits incorporated therein by the Port and the Tribe 

to implement t:he transfer of Settlement Properties, included as 

Appendix 1 to this Order. The Implementing Agreement was approved 

by the Tribal Council of the Puyallup Tribe on February 27, 1992, 

and subsequently approved by the Commissioners of the Port of 

Tacoma on March 5, 1992. 

"Institutional Controls" means land use restrictions and other 

regulations, ordinances, covenants, and controls developed pursuant 

to the Settlement Agreement, the MOA, the Implementing Agreement, 

or this Order to restrict uses of the Settlement Properties as 

necessary to maintain the integrity, to prevent the unauthorized 
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disturbance of any cleanup actions, measures, or structures 

implemented at the Settlement Properties, and to govern the 

performance of any future activities at the Settlement Properties. 

"Memorandum of Agreement" or "MOA" means the agreeraent entered 

into by tihe Port, EPA, the Tribe, and Ecology, dated March 21, 

1990, included as Appendix 2 to this Order. 

"National Contingency Plan" or "NCP" shall mean the National 

Oil and Hazardous Substances Pollution Contingency Plan promulgated 

pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, codified at 40 

C.F.R. Part 300, including, but not limited to, any amendments 

thereto. 

"Paragraph" means a portion of this Order identified by an 

arable numeral or an upper case letter. 

"Puyallup Tribe of Indians" or "the Puyallup Tribe" or "the 

Tribe" shall mean the Puyallup Tribe of Indians, a federally 

recognized Indian tribe. For the purposes of this Order, the Tribe 

shall be a Consulted Agency. 

"Record of Decision" or "ROD" means the Record of Decision 

issued by EPA on September 30, 1989, and any amendments thereto, 

concerning Operable Units 1 and 5 of the CB/NT Site. 

"Section" means a portion of this Order identified by a Roman 

numeral. 

"Settlement Properties" means the six (6) properties 

identified by the Settlement Act to be transferred to the Tribe. 

The Settlement Properties include: 

(1) The Blair Waterway Property. 

(2) The Blair Backup Property. 
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(3) The Inner Hylebos Property. 

(4) The Upper Hylebos Property. 

(5) The Taylor Way Property. 

(6) The East-West Road Property. 

"Settlement Properties subject to this Order" and "the Site" 

means the following Settlement Properties: 

(1) The Blair Waterway Property. 

(2) The Blair Backup Property. 

VI. STATEMENT OF PURPOSE 

9. In entering into this Order, the objectives of the parties 

are: (a) to protect the public health and welfare and the 

environment by implementing response actions for the Settlement 

Properties subject to this Order, consistent with the Settlement 

Act and the Settlement Agreement; and (b) to facilitate 

implementation of the Settlement Agreement. 

10. The Port acknowledges that notwithstanding the transfer of 

the Settlement Properties subject to this Order to the United 

States in trust for the Tribe, the Port shall remain responsible 

for the future cleanup and/or remediation of any Historic 

Contamination to the extent provided in the Settlement Agreement 

and the Implementing Agreement. 

11. The Port and the Tribe have executed an Implementing 

Agreement for the purpose of setting forth t:he manner and 

conditions for the conveyance of the Settlement Properties to the 

Tribe. The Implementing Agreement is attached as Appendix 1 to 

this order. 

12. The Port agrees to undertedce all actions required by the 
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terms and conditions of this Order. In any action by the EPA or 

the United States to enforce the terms of this Order, the Port 

consents to and agrees not to contest the authority or jurisdiction 

of the Regional Administrator to enter into or enforce this Order, 

and agrees not to contest the validity of this Order or its terms. 

VII. FINDINGS OF FACT 

13. The Blair Waterway Property and the Blair Backup Property 

are located within the boundaries of the Commencement Bay 

Nearshore/Tideflats (CB/NT) Superfund site. The CB/NT Superfund 

site is located in Tacoma, Washington, at the southern end of the 

main basin of Puget sound. 

14. The Port of Tacoma is the owner of the Blair Waterway 

Property and the Blair Backup Property. 

15. The Blair Waterway Property is located along the northern 

shore of the Blair Waterway in t h e vicinity of the intersection of 

Alexander Avenue and vacated Lincoln Avenue in Tacoma, Washington. 

The property is about 43 acres in size, approximately 8 acres of 

which is submerged at high tide. With the exception of a graving 

dock (an excavated impoundment formerly used for construction of 

floating bridge pontoons), the property is undeveloped. 

16. The Blair Backup Property is located between the Blair 

Waterway and the Hylebos Waterway and is bounded by Taylor Way and 

Alexander Avenue in Tacoma, Washington. The property is about 85 

acres in size. Wit:h the exception of buildings along Taylor Way, 

the property is undeveloped. 

17. The Port of Tacoma has agreed to transfer the Blair 

Waterway and Blair Backup Properties to the Puyallup Indian Tribe 
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pursuant to the August 27, 1988 Puyallup Land Settlement Agreement. 

The Settlement Agreement provides that the Port will perform 

cleanup actions on property to be transferred from the Port to the 

Tribe in order to assure that such property complies with 

applicable federal and state contamination law and can be used for 

commercial and industrial purposes. The Settlement Agreement has 

been incorporated into federal law, the Puyallup Tribe of Indians 

Settlement Act of 1989 (P.L. 101-41, 25 U.S.C. 1773), and state 

law, the Puyallup Tribal Claims Settlement (Ch. 4, Laws of 1989 1st 

Ex. Sess.). 

18. The Port of Tacoma entered into a Memorandum of Agreement 

(the MOA) regarding the implementation of the Settlement Agreement. 

EPA, the Puyallup Indian Tribe, and Ecology were parties to the 

MOA, which became effective March 21, 1990 and is attached tb this 

Order as Appendix 2. Among other things, the MOA provides for the 

parties to review and comment on (A) investigations of 

contamination, (B) analyses of remedial alternatives, and (C) any 

cleanup plans t;hat are completed by t:he Port of Tacoma for property 

to be transferred to the Tribe under the Settlement Agreement, 

including the Blair Watervay Property and the Blair Backup 

Property. The MOA further provides that EPA will issue 

administrative orders under CERCLA for implementation of a cleanup 

plan, and that full and timely compliance with each and every 

enforcement order issued by EPA pursuant to the MOA is contemplated 

by the parties to the MOA. 

19. The Port and the Tribe have executed an Implementing 

Agreement for the purpose of setting forth the manner and 
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conditions for the conveyance of the Settlement Properties to the 

Tribe. The Impliementing Agreemeht, including all addenda and 

exhibits incorporated therein by the Port and the Tribe to 

implement the transfer of Settlement Properties, is attached as 

Appendix 1 to this Order. The Implementing Agreement was approved 
• C 

by the Tribal Council of the Puyallup Tribe on February 27, 1992, 

and subsequentiy approved by the Commissioners of the Port of 

Tacoma on March 5, 1992. Subsec[uently, Addenda 5 and 6 to the 

Implementing Agreement were approved by the Tribal Council of the 

Puyallup Tribe on February 9, 1993, and subsequently approved by 

the Commissioners of the Port of Tacoma on February 16, 1993. 

20. The Port acknowledges that notwitihstanding the transfer of 

the Settlement Properties subject to this Order to the United 

States in trust for the Tribe, the Port shall remain responsible 

for the future cleanup and/or remediation of any Historic 

Contamination to the extent provided in the Settlement Agreement 

and the Implementing Agreement. Historic Contamination means any 

contamination tihat remains on, in, under or about any of the 

Settlement Properties as of the date that title to such property is 

conveyed to the United States in trust for the Tribe. 

21. Investigations of contamination at the Blair Waterway 

Property have found sediments contaminated with arsenic in the 

central ditch (the Lincoln Avenue Ditch Sediments), sediments 

contaminated with arsenic in the eastern boundary ditch (the 

Weyerhaeuser Ditch Sediments), and slag contaminated with arsenic 

and other metals in the graving dock and central portion of the 

Blair Waterway Property. The Port determined that the arsenic-
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contaminated slag (arsenic slag) was produced by the former Asarco 

copper smelter facility in Ruston, Washington. Groundwater 

contamination originating from the former Reichhold Chemicals, Inc. 

(Reichhold) facility impacts portions of groundwater at t h e Blair 

Waterway Property bordering the former Reichhold facility boundary 

and Alexander Avenue, but this contamination is being addressed by 

Reichhold under a Resource, Conservation and Recovery Act (RCRA) 

corrective action permit WAD 009 252 891 issued by EPA. The 

disposal of contaminated marine sediments that were dredged and 

placed at the Blair Waterway Property in a temporary impoundment, 

referred to as Mud Lake, are being addressed under a separate EPA 

agreement with the Port of Tacoma. Investigation results for the 

Blair Waterway Property are found in the "Final Investigation 

Report for the Blair Waterway Property", prepared by Landau 

Associates for the Port of Tacoma, dated Februeu:̂  24, 1992 (amended 

April 14, 1992) . EPA, Ecology, and the Puyallup Tribe reviewed and 

{approved the Final Investigation Report. 

a. The Lincoln Avenue Ditch, which is tidally connected to 

the Blair Waterway, is an active drainage ditch that receives 

stormwater runoff from upland areas including nearby streets, 

facilities, and properties. The ditch supports wetland vegetation, 

and is considered to be waters of the United States, within the 

meaning of Section 404 of the Clean Water Act, 33 U.S.C. § 1344. 

Investigation results show that sediments in the ditch are 

contaminated with arsenic; concentrations range from 27 mg/kg to 

288 mg/kg aursenic. The arsenic concentration in 1 of 6 sediment 

samples exceeds the Industrial Method A Soil Cleanup Levels of 200 
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mg/kg dry weight arsenic contained in the State of Washington Model 

Toxics Control Act (MTCA) Cleanup Regulations (Chapter 173-340 

WAC). Arsenic, polychlorinated biphenyls, and bis(2-

ethylhexyl)phthalate in 3 of 6 samples exceed the marine sediment 

quality objectives defined in the CB/NT Record of Decision 

(September 1989). A likely source of contaminants to the ditch is 

contaminated stormwater runoff. The volume of contaminated 

material is estimated to be less than 4,000 cubic yards. 

b. The Weyerhaeuser Ditch, which is not tidally connected to 

the Blair Waterway, is a relatively shallow drainage feature that 

discharges to the Blair Waterway. Arsenic concentrations in ditch 

sediment samples range from 43 mg/kg to 1,890 mg/kg; concentrations 

in 2 of 5 sediment samples exceed the MTCA Industrial Method A Soil 

Cleanup Level of 200 mg/kg dry weight arsenic. A likely source of 

arsenic to the ditch sediment is a small area of adjacent slag. 

The volume of contaminated material is estimated to be less than 

100 cubic yards. 

c. Arsenic slag is found at the Site. A layer of arsenic 

slag, approximately 1-2 feet in thickness, is present along three 

of four sides of the graving dock and at the near-surface of the 

central area of the property. Arsenic is the chemical of concern; 

slag has been found to contain concentrations of arsenic above the 

MTCA Cleanup Regulations. The volume of contaminated material is 

estimated'to be about 13,000 cubic yards. 

d. About 32,500 ciibic yards of contaminated marine sediments 

that were dredged from Blair Waterway in t:he early 1980s were 

contained in a lined, shallow impoundment on the Site (Mud Lake). 
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e. The Former Lincoln Avenue Ditch, which extended from the 

small segment of the existing Lincoln Avenue Ditch to the Blair 

Waterway, was filled in the 1970s. The bottom of the former ditch, 

which was at about Elevation +2 Mean Lower Low Water (MLLW), is now 

about 12-13 feet below ground surface. In this area, buried 

contaminated sediments were found in a thin sediment horizon (about 

0.5 feet thick). In one of three samples, concentrations of 

arsenic and PCBs (291 mg/kg and 14.6 mg/kg, respectively) exceeded 

the MTCA Industrial Method A Soil Cleanup Levels (200 mg/kg arsenic 

and 10 mg/kg PCBs). As set forth in Section 8.1 of the Blair 

Waterway Cleanup Plan, institutional controls will be implemented 

over the area of the Former Lincoln Avenue Ditch to minimize the 

potential for uncontrolled exposure to, and release of, buried 

contaminated sediment. 

22. Investigations of contamination at the Blair Backup 

Property have found piles of sandblast grit and associated 

contaminated soils, buried charcoal briquettes and associated 

contaminated soils, and a mixture of chromium slag and associated 

soils, cr The chromium slag was produced by the Ohio Ferro-Alloy 

(OFA) smelter that previously operated at the Blair Backup 

Property. Groundwater contamination originating from the former 

Reichhold facility impacts portions of the Blair Backup Property, 

and this contamination is being addressed by Reichhold through a 

groundwater treatment system which was installed under a RCRA 

corrective action plan approved by EPA pursuant to EPA RCRA Permit 

WAD 009 252 981. Investigation results for the Blair Backup 

Property are found in the "Final Investigation Report for the Blair 
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Backup Property", prepared by Hart Crowser, Inc., for the Port of 

Tacoma, dated January 29, 1992. EPA, Ecology, and the Tribe 

reviewed and approved the Final Investigation Report. 

a. Sandblast grit was discovered at several locations on the 

Site. Investigation results show that the grit and associated 

soils are contaminated with arsenic. Arsenic concentrations in 

sandblast grit samples (140-660 mg/kg) exceed the MTCA Industrial 

Method A Soil Cleanup Level of 200 mg/kg dry weight arsenic. The 

sandblast grit and associated soils are not a federal hazardous 

waste under RCRA, but designate as a state-only dangerous waste 

under Washington Dangerous Waste Regulations (WAC 173-303). The 

volume of contaminated material is estimated to be about 1,200 

cubic yards. 

b. Charcoal briquettes and associated soils contaminated with 

polycyclic aromatic hydrocarbons (PAH) from the briquettes are 

present in about 2 acres of the . Blair Backup Property. The 

charcoal briquettes, which had been used to fuel the former OFA 

smelter at the property, were buried and mixed with site soils 

after demolition of the OFA Smelter. Concentrations of 

carcinogenic PAHs (CPAHS) in the briquettes and soil exceed the 

MTCA Industrial Method A Soil Cleanup Level of 20 mg/kg dry weight 

CPAHS. Analytical results show concentrations of total CPAHS in 

soil samples range from 68 mg/kg to 2,980 mg/kg and in charcoal 

briquettes range from 1,835 mg/kg to 9,370 mg/kg. The charcoal 

briquettes and associated soils are not a federal hazardous waste 

under RCRA, but designate as a state-only dangerous waste imder 

Washington Dangerous Waste Regulations (WAC 173-303). About 4,100 
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cubic yards of buried charcoal briquettes and about 8,900 cubic 

yards of CPAH-contaminated soils are found up to six feet deep. 

c. Chromium slag associated vith the OFA smelter and a small 

quantity of arsenic slag are mixed vith about 80,000 cubic yards of 

soil over about 14 acres of the Blair Backup Property. A risk 

assessment vas completed to consider the potential risks for people 

vho might vork at or adjacent to the site, and be exposed to the 

contamination either by inhaling contaminated dust or ingesting 

soil. The problem chemicals associated vith the slags are chromium 

and arsenic. Chromium present in the chromium slag presents a 

minor potential for risk to human health through inhalation of dust 

particles. The estimated lifetime excess cancer risk for a future 

site vorker is 4 x 10-6 for the average case and 2 x 10-5 for the 

Reasonable Maximum Exposure (RME) case using a risk assessment 

methodology approved by EPA Region 10. Arsenic potentially poses 

a minor human health risk through direct contact and ingestion of 

on-site soils. The total potential risk identified from long-term 

human exposure to existing conditions is betveen 2 x 10-6 (average 

case) and 3 x 10-5 (RME case). Under MTCA Cleanup Regulations, 

total -site risk must be no greater than 1 x 10-5 potential excess 

cancer risk. 

23. The hazardous substances present at the Site are known or 

suspected to cause a variety of adverse health and environmental 

effects. Of particular concern are: 

a. Arsenic. /^rsenic, in its most toxic form, acts in the 
body to inhibit different types of enzyme pathvays, resulting in 
injurious effects to nearly all organ systems. Less toxic forms of 
arsenic may replace phosphate in biochemical reactions in the body, 
resulting in loss of energy to maintain critical cellular 
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functions. In humans, chronic arsenic ingestion is strongly 
associated vith an increased risk of skin cancer, and may cause 
cancers of the lung, liver, bladder, kidney and colon; chronic 
inhalation of arsenicals has been closely linked vith lung cancer. 
EPA lists arsenic as a Class A (Human) Carcinogen;. Arsenic has 
been shovn to cause teratogenic effects in animals, and has been 
suspected bf being a human teratogen under certain conditions. 

b. Carcinogenic PAHs: PAHs are a group of more than one 
hundred chemicals. Clear evidence exists tb indicate that certain 
PAHs are carcinogenic in humans and animals. In humans, cancer 
associated vith exposure to PAH-containing mixtures occurs 
predominantly in t:he lung and skin folloving inhalation and dermal 
exposure, respectively. Certain PAHs have been shovn to induce 
cancer in animals. Listed in rough order of theoretical cancer 
potency,• PAHs of concern at this Site include: benzo(a)pyrene 
(BaP), dibenz(a,h)anthracene, benzo(a)anthracene, 
benzo(b)fluoranthene, benzo(k)fluoramthene, indeno(1,2,3-cd)pyrene, 
and chrysene. These seven PAHs sure listed by EPA as Probable Human 
Carcinogens (Class B2). Benzo(a)pyrene is one of the most potent 
experimental skin carcinogens knovn. In terms of cancer causing 
ability, dibenz(a,h)anthracene is considered to be equally as 
potent as BaP, vith next four PAHs listed being less potent than 
BaP by about one order of magnitude. With the exception bf 
Benzb(k) fluoranthene, six of the seven PAHs at the site are listed 
by the Agency for Toxic Substances and Disease Registry (ATSDR) as 
"complete" carcinogens, vhich indicates that they are capable of 
bringing about both of the initiation and the promotion of a 
cancerous event. 

c. Chromium. The toxicity of chromium compounds depends on 
the oxidation state of the metal. For tihe Blair Backup Property, 
chromium slag mineralogy data suggests that only trivalent chromium 
vould be present at the property; hovever, conservative assumptions 
vere used in the risk assessment, and it vas assumed that chromium 
existed in a 50:50 ratio of trivalent to the hexavalent form. 
Trivalent chromium is an essential metal that can be toxic at 
higher doses. Hexavalent chromium (Cr VI), a poverful oxidizing 
agent, is listed by EPA as a Class A (Human) Carcinogen by 
inhalation and is also veil documented as a mutagenic compound. Cr 
VI compounds such as chromic acid and dichromates are skin 
irritants that are capable of causing severe dermatitis and skin 
ulcers. The target organ of inhaled chromium is primarily the 
lung; hovever, the kidneys, liver, skin, and immune system may also 
be affected. When inhaled, Cr VI is a respiratory tract irritant. 

28 
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and may also cause chronic irritation, pulmonary sensitization, 
airvay obstruction, and possibly lung cancer. 

24. The human population at" risk from the release or threat of 

release of such hazardous substances to the environment includes, 

but may not be limited to, persons vorking vithin an industrial 

setting. Direct contact vith, ingestion and/or inhalation of the 

above mentioned hazardous substances poses a substantial risk to 

persons vorking vithin an industrial setting. Animal and plant 

species and ac[uatic life in surface vater vithin the Site 

boundaries may also be exposed to, and are at risk from, such 

hazardous substances. 

25. Based on the results of the Final Investigation Reports, 

the Port of Tacoma prepared an Analysis of Alternatives Report for 

the Blair Watervay Property ("Analysis pf Alternatives, Blair 

Watervay Property, Tacoma, Washington", prepared by Landau 

Associates, dated August 14, 1992, amended November 18, 1992) and 

for the Blair Backup Property ("Analysis of Alternatives, Blair 

Backup Property, Port of Tacoma, Tacoma, Washington", prepared by 

Hart Crovser, dated November 19, 1992)(collectively the 

Alternatives Reports). The Alternatives Reports described cleanup 

alternatives for each property, including an analysis of applicable 

or relevant and appropriate requirements, and identification of a 

preferred cleanup alternative. The Alternatives Reports vere made 

available for public reviev and comment from November 23, 1992 to 

December 23, 1992, and a Responsiveness Summary vas prepared in 

response to public comment. EPA, Ecology, and the Tribe revieved 

and approved tihe Alternatives Reports. 
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26. The Blair Watervay and Blair Backup Cleanup Plans, vhich 

include Quality Assurance Project Plans and Health and Safety 

Plans, and the accompanying Construction Documents, vere revieved 

and approved by EPA, Ecology, and the Tribe. The Tribe approved 

the Cleanup Plans and Construction Documents as stated in a letter 

to EPA dated Februaiy 9, 1993. The approved Cleanup Plans utilize 

the folloving institutional controls to regulate potential 

exposures to contaminants, vhich vill remain on the Site folloving 

implementation of those Cleanup Plans. 

a. Blair Watervay Property. Institutional controls vill 

prevent use of shallov groundvater as a drinking vater supply, and 

vill minimize potential human health exposure by restricting future 

use of the Blair Watervay Property to industrial uses. 

b. Blair Backup Property. Institutional controls vill: 1) 

prevent use of shallov groundvater as a drinking vater supply; 2) 

minimize potential human health exposure by restricting future use 

of the Blair Backup Property to industrial uses; 3) minimize 

potential human health exposure to contaminants that remain under 

the cap or cover by restricting subsurface vork, requiring 

notification and oversight of any subsurface vork that potentially 

penetrates/damages the cap or cover, and requiring that vork be 

conducted under an appropriate Health and Safety Plan; and 4) avoid 

compromising the integrity of the cap and cover by restricting 

construction activities that could compromise the cap or cover and 

by requiring notification and oversight of any Tribal development 

on the capped or covered area. Long-term groundvater monitoring 
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and a long-term operation and maintenance plan of the cover and cap 

vill be implemented. 

27. [Reserved]. 

VIII. CONCLUSIONS OF LAW 

28. The Site is a "facility" vithin the meaning of Section 

101(9) of CERCLA, 42 U.S.C. § 9601(9), as amended. 

29. The Port is a "person" vithin the meaning of Section 

101(21) of CERCLA, 42 U.S.C. § 9601(21). 

30. The Port is a "liable party" as defined in Section 107(a) 

of CERCLA, 42 U.S.C. S 9607(a), and is subject to this Order under 

Section 106(a) of CERCLA, 42 U.S.C. § 9606(a). 

31. [Reserved]. 

32. [Reserved]. 

33. The Port is a current ovner of each of the Settlement 

Properties subject to lihis Order vithin the meaning of Section 

107(a) of CERCLA, 42 U.S.C. S 9607(a). 

34. Substances and constituents thereof identified in the 

Final Investigation Report for each of the Settlement Properties 

subject to this Order are hazardous substances, pollutants or 

contaminants, as defined in Sections 101(14) and 101(33) 

respectively, of CERCLA, 42 U.S.C. S 9601(14) and § 9601(33). 

35. The conditions described in the Findings of Fact above 

constitute an actual or threatened "release" into the 

"environment," as defined in Sections 101(22) and 101(8) 

respectively, of CERCLA, 42 U.S.C. S 9601(22), and S 9601(8). 

36. The conditions present at the facility constitute a threat 

to public health, veifare, or the environment based upon the 
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factors set forth in Section 300.415(b)(2) of the NCP. 

37. The actual or threatened release of hazardous substances 

from the Site may present an imminent and substantial endangerment 

to the public health or veifare or the environment vithin the 

meaning of Section 106(a) of CERCLA, 42 U.S.C. § 9606(a). 

38. The presence of hazardous substances at each of the 

Settlement Properties subject to this Order is the result of 

Historic Contamination. 

39. Under the Puyallup Tribe of Indians Settlement Act of 

1989, the Tribe is not to be liable for the cleanup costs or in any 

other manner for contamination on Settlement Properties except any 

contamination caused by the Tribe's activities after conveyance of 

the Settlement Properties to the Tribe. 

40. The actions to be performed under this Order are necessary 

to protect the public health, veifare, or the environment, and are 

in the public interest. 

IX. ORDER 

Accordingly, based upon the Findings of Fact and Conclusions of 

Lav set forth above, and pursuant to Section 106(a) of CERCLA, 42 

U.S.C. § 9606(a), it is hereby ORDERED and agreed: 

41. The Port agrees that it shall continue to remain 

responsible for the cleanup and/or remediation of any Historic 

Contamination to the extent provided in the Settlement Agreement 

and the Implementing Agreement after the Settlement Properties 

subject to this Order have been conveyed to the United States in 

trust for the Tribe. The Port agrees that it will be liable 

jointly and severally to the United States as an owner or operator 
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under Section 107(a)(1) of CERCLA, 42 U.S.C. S 9607(a)(1) with 

regard to Historic Contamination on each such Settlement Property. 

42. The Port shall undertake the folloving response actions 

and requirements of this Order, including but not limited to 

implementing all activities described in the Cleanup Plan for the 

Blair Watervay Property, vhich is Appendix 3 to this Order, and in 

the Cleanup Plan for the Blair Backup Property, vhich is Appendix 

4 to this Order, (collectively the Cleanup Plans), and in the 

Port's Construction Documents, vithin the time periods specified 

therein. The Port shall submit all documents relevant to 

implementing the Cleanup Plans, including but not limited to 

Construction Documents, for EPA reviev and comment pursuant to 

Paragraph 45. All actions shall be undertaken consistent vith 

Subpart E of the National Contingency Plan, 40 C.F.R. Part 300, as 

amended. 

a. Cleanup of the Lincoln Avenue Ditch, as described in 

Sections 2.2 and 4.0 of the Blair Watervay Cleanup Plan, is not 

authorized by this Order. If EPA determines that the proposed 

response action to fill the Lincoln Avenue Ditch complies vith the 

404(b)(1) Guidelines, 40 CFR Part 230, EPA intends to amend this 

Order to authorize cleanup of the Lincoln Avenue Ditch consistent 

vith the Cleanup Plan for the Blair Watervay Property. 

b. Cleanup of the charcbal briquette material, as described 

in Paragraph 44.b.i. shall not proceed until EPA approval of 

Construction Documents and any associated plans. The Port shall 

not transport the charcoal briquette material for off-site disposal 

until after EPA direction, in writing, to proceed. 
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43. The vork by the Respondent pursuant to this Order shall be 

designed to achieve the folloving standards: 

a. To achieve the cleanup standards set forth in the Cleanup 

Plans approved by EPA pursuant to this Order. 

b. To attain applicable or relevant and appropriate 

substantive requirements under federal and state environmental 

lavs, including, but not limited to, the folloving and those listed 

in the Cleanup Plans and any Cleanup or Work Plan approved pursuant 

to this Order: 

i. The Federal Water Pollution Control Act, 33 U.S.C. 

1251 to 1387, including Sections 301, 401 and 404, and the Rivers 

and Harbors Act, 33 U.S.C. 401 et seq.; 

ii. EPA regulations at 40 CFR Parts 122, 125.120-125, 

227.22, and 131; 

iii. The Coastal Zone Management Act, 16 U.S.C. 1451 et 

seg., the Washington Shoreline Management Act, RCW 90.58, and the 

local Shoreline Master Program; 

iv. Puyallup Tribe of Indians Settlement Act of 1989, 

P.L. 101-41, 25 U.S.C.S. 1773; 

V. The Washington Water Pollution Control Act, RCW 

90.48; 

vi. The Puget Sound Air Pollution Control Agency, 

Regulation 1, Section 9.15; 

vii. The Washington Hydraulics Act, RCW 75.20; 

viii. The Washington Solid and Hazardous Waste 

Management Act, RCW 70.105, and dangerous vaste regulations, WAC 

173-303. 
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44. The Port shall conduct activities and submit deliverables 

for EPA reviev, comment, approval or modification as EPA may deem 

appropriate, as provided in this Order, in the Cleanup Plans, and 

any other Cleanup or Work Plan approved by EPA pursuant to this 

Order. All such vork shall be conducted in accordance vith the 

requirements of CERCLA, the NCP, and all applicable EPA guidance, 

including, but not limited to, guidance referenced therein, and 

guid,ance referenced in the Cleanup or Work Plans, as may be amended 

or modified by EPA. The specific tasks the Port shall perform are 

described more fully in the Work Plan and guidance. All vork 

performed pursuant to this Order shall be in accordance vith the 

schedules, standards, specifications, and other requirements of 

this Order, the Cleanup Plans and any other Cleanup or Work Plan 

and other deliverables, as initially approved or modified by EPA, 

or as may be amended or modified by EPA from time to time. 

a. Blair Watervay Propertv Cleanup Plan. Within thirty (30) 

days of the effective date of this Order, the Port shall initiate 

all activities in conformance vith, and according to the schedulie 

of, the Blair Watervay Property Cleanup Plan, vhich is Appendix 3 

to thiis Order, and the associated Construction Documents. 

Specifically, the Port shall: 

i. Excavate and transport the Weyerhaeuser Ditch 

Sediments and the arsenic slag from the graving dock and the Upland 

Area of the Blair Waterway Property to the Blair Backup Property; 

ii. Dispose of the sediments, slag, and associated soils 

on sand and gravel above and isolated from groundwater within a 7-

acre portion of tihe Blair Backup Property in accordance with the 
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Blair Backup Property Cleanup Plan; 

iii. Excavate contaminated dredged sediments from the 

Mud Lake impoundment, and complete confirmational sampling to 

ensure all contaminated material is removed (transport and disposal 

of the sediments will be completed under a separate enforcement 

agreement with EPA); 

iv. The Port shall comply with all institutional 

controls described in Paragraph 26. 

b. Blair Backup Property Cleanup Plan. Within thirty (30) 

days of the effective date of this Order, the Port shall initiate 

all activities in conformance with, and according to the schedule 

of, the Blair Backup Property Cleanup Plan, which is Appendix 4 to 

this Order, and the associated Construction Documents. 

Specifically, the Port shall: 

i. After receiving the EPA approvals and written 

notification in accordance with Paragraph 42.b., excavate the 

charcoal briquettes and the associated cheurcoal-contaminated soils 

and transport the material off-site for disposal at the Roosevelt 

Regional Landfill (Klickitat County, WA), in compliance with a 

Petition for Exemption from State of Washington Dangerous Waste 

Regulations (WAC 173-303) as approved by Ecology (the petition has 

been submitted to Ecology for their review; if the exemption is not 

approved, a contingency cleanup plan will need to be developed). 

Subject to EPA approval, the Port may temporarily stockpile the 

excavated material on-site before transport offsite; 

ii. Cover the chromium slag and soil mixture witih a 

minimum of two feet of sand and gravel in the portions of the 17-
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acre OFA Area that will not be capped; 

iii. Excavate and dispose of the sandblast grit and 

associated soils on sand and gravel above and isolated from 

groundwater within a 7-acre portion of the 17-acre OFA Area of the 

Blair Backup Property; 

iv. Cap the sandblast grit from the Blair Backup 

Property and the sediments and slag from the Blair Waterway 

Property in the 7-"acre pbrtion of the OFA Area of the Blair Backup 

Property vith an asphalt-geotextile cap and sand and gravel. 

V. The Port shall comply vith all institutional controls 

described in Paragraph 26. 

c. The Blair Watervav Property Removal Completion Report. 

Within thirty (30) days of construction completion at the Blair 

Watervay Property, vhich is defined as the date that the Port 

determines that the vork has been completed in accordance vith this 

Order by its approval of the Contractor's final Specifications 

documents, the Port shall submit for EPA approval a draft Blair 

Watervay Property Completion Report (2 copies). The Completion 

Report, shall describe the removal of material from the Site, 

confirmatory sampling results, deviations from the Cleanup Plan, 

and actions regarding the disposal of investigation-derived vastes. 

The Report shall also include photographic documentation of the 

cleanup project, construction certification by the Port, analytical 

laboratory data sheets, data validation report, as-built dravings, 

and any other relevant documentation. 

d. The Blair Backup Propertv Removal Completion Report. 

Within thirty (30) days of construction completion at the Blair 
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Backup Property, vhich is defined as the date that the Port 

determines that the vork has been completed in accordance vith this 

Order by its approval of the Contractor's final Specifications 

documents, the Port shall submit for EPA approval a draft Blair 

Backup Property Completion Report (2 copies). The Completion 

Report shall describe all response actions completed at the Site, 

excavation and confirmatory sampling results, and any deviations 

from the Cleanup Plan. The Report shall include photographic 

documentation of the cleanup project, construction certif^ication by 

the Port, analytical laboratory data sheets, data validation 

report, as-built dravings, and any other relevant documentation. 

45. EPA reserves the right to comment on, modify and direct 

changes for all deliverables. At EPA's discretion, the Port shall 

fully correct all deficiencies and incorporate and integrate all 

information and comments supplied by EPA either in subsequent or 

resubmitted deliverables. For each and every deliverable, report, 

memorandum, plan, or other item required under this Order, if EPA 

disapproves or requires modification or revision of any portion of 

such item, the Port shall incorporate EPA's directions, comments, 

or rec[uirements vithin thirty (30) days after receiving such 

directions, comments or requirements from EPA, unless a shorter or 

longer time is specified by EPA. Failure to incorporate all 

changes requested by EPA shall constitute a violation of the Order. 

EPA retains tihe right to seek stipulated penalties set forth in 

Paragraph 73 or statutory penalties, and or to seek any other 

appropriate relief. Deliverables identified at tihis time include: 
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a. Deliverables for the Blair Watervay Property: 

i. Contractor's Remedial Action Plan and Health & Safety 
Plan - Submit for EPA reviev, vithin l day of the Contractor's 
submittal of the plan to the Port, and prior to any on-site 
construction activities by the Port or its contractors. 

ii. Revisions to Cleanup Plan, as necessary - Submit for 
EPA approval prior to implementation by the Port or its 
contractors. 

iii. Dailv Field Logs - Mail copy to EPA each Thursday 
during each veek of construction activities. 

iv. Completion Report - Include Weyerhaueser Ditch and 
Upland Area/Graving Dock Slag projects. 

V. Confirmational Sampling Results. Mud Lake - Submit to 
the EPA Project Officer by facsimile, vithin 24 hours of receipt of 
the data by the Port or its contractors. 

project. 
vi. Completion Report Addendum - Include Mud Lake 

b. Deliverables for the Blair Backup Property: 

i. Contractor's Remedial Action Plan - Submit for EPA 
reviev, vithin 1 day of the Contractor's submittal of the plan to 
the Port, and prior to any on-site construction activities by the 
Port or its contractors. 

ii. Contractor's Health & Safety Plan - Submit for EPA 
reviev prior to any on-site construction activities by the Port or 
its cpntractors. 

iii. Revisions to Cleanup Plan, as necessary - Submit 
for EPA approval prior to implementation by the Port or its 
contractors. 

iv. Contractor's Construction Material Submittals -
Submit for EPA reviev prior to use: asphalt mix design, ballast, 
sand and gravel cover, crushed aggregate (base course), and vearing 
course. 

V. Daily Construction Observation Field Reports - Mail 
copy to EPA each Thursday during each veek of construction 
activities. The daily reports vill include documentation of vork 
progress and reports of problem identification and corrective 
measures taken. 

28 

vi. Charcoal Briquette Removal; Specifications and 
Dravings - Submit to EPA for review and acceptance prior to issuing 
the recpiest for bids. 
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vii. Charcoal Briquette Removal; Contractor's Remedial 
Action Plan and Health & Safetv Plan - Submit for EPA review, 
vithin 1 day of the Contractor's submittal of the plan to the Port, 
and prior to any on-site construction activities by the Port or its 
contractors. 

viii. Report of Plate Load Test on Cap and Cover -
Submit to EPA vithin 15 days after construction completion. Based 
on the loading test results, the draft "Footing and Pavement Design 
Calculations" document (dated February 8, 1993) vill be augmented 
and revised, as necessary. 

ix. Completion Report - Include sand and gravel cover 
and asphalt cap projects. Submit to EPA vithin 30 days after 
construction completion. 

X. Cover and Cap Inspection Reports - Submit as required 
in the Cleanup Plan. 

xi. Completion Report Addendum - Include summary of 
charcoal briquette project. 

xii. Status Report of Post-Placement Groundvater Sampling 
Events - After construction completion, submit every six months to 
EPA. 

xiii. Detailed Report of Post-Placement Groundvater 
Sampling Events - Submit 5 years after construction completion. 

46. The Port shall be responsible for monitoring, testing or 

other ongoing or future rec[uirements regarding Historic 

Contamination on, in, under, or about a Settlement Property subject 

to this Order to the extent provided for in the Settlement 

Agreement and the Implementing Agreement. The Port agrees to 

comply vith the terms of the Implementing Agreement and to keep EPA 

informed of activities undertaken pursuant to the Implementing 

Agreement by taking the folloving measures. All notices or reports 

to be provided by the Port to EPA under this Order shall also be 

provided by the Port to the Tribe. 

a. The Port shall provide to EPA copies of any notice by the 

Puyallup Tribe to the Port pursuant to the Implementing Agreement, 

28 
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including but not limited to copies of Exhibits B and C of the 

Implementing Agreement, vhich are submitted by the Tribe to the 

Port. 

b. Upon being notified by the Tribe of a discovery of a 

release or the threat of a release of hazardous substances on any 

of the Settlement Properties subject to this Order that may pose a 

threat to human health or the environment, the Port shall notify 

EPA vithin 5 calendar days of receiving the notification from the 

Tribe. To the extent knovn, the vritten notification shall include 

property name, the identification and location of the hazardous 

substance(s), circumstances of the release and the discovery, 

including but not limited to sampling results, any potential 

imminent and substantial threat to human health and the 

environment, justifications for decisions pertaining to site 

activities, notification on vhether the release is suspected to 

involve Historic Contamination, and any remedial actions planned, 

completed, or undervay. Complianqe vith this paragraph shall not 

relieve any party of any notification requirements of an applicable 

federal, tribal or state lav or regulation. 

c. Within sixty (60) days of the Port notifying EPA of its 

discovery of a release, the Port shall consult vith the Tribe and 

submit to EPA a vritten report t h a t shall describe the nature of 

the release and include complete documentation for all items listed 

in Paragraph 44-b of this Order. The vritten report shall also 

identify vhether the Port and/or Tribe have any remedial actions 

planned. Such a determination shall include comparisons to 

applicable state, tribal, and federal criteria to be used as 
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screening criteria. 

d. Within ninety (90) days of the Port completing any 

necessary cleanup actions, the Port shall submit a Completion 

Report to EPA describing the cleanup action at the property. The 

Completion Report shall include cleanup actions and compliance 

monitoring planned or undervay. 

e. If the cleanup action undertaken by the Port is completed 

vithin 90 days of the Port notifying EPA of the discovery of the 

release, a single vritten report may be submitted to EPA on both 

the release and the action tedcen. The report shall contain all 

information in Paragraph 46.b of this Order and shall be submitted 

vithin 60 days of completion of tihe cleanup action. 

47. For each report submitted pursuant to Paragraph 46 and the 

folloving subparagraphs of Paragraph 45 to this Order (45.a.iv, 

45.a.vi, 45.b.iv, 45.b.viii, 45.b.ix, 45.b.xi, 45.b.xii, and 

45.b.xiii), a responsible official representing the Port shall 

certify the information contained in the report is true, accurate 

and complete. The folloving certification shall be signed by a 

responsible official on behalf of the Port: 

"In accordance vith 28 U.S.C. S 1746, I certify under penalty of 
perjury under the lavs of the United States that the information 
contained in and accompanying this certification is true, accurate, 
and complete. As to (the) (those) identified portion(s) of this 
(submission) (document) for vhich I cannot personally verify (its) 
(their) truth and accuracy, I certify as the responsible official 
having supervisory responsibility for the person(s) vho, acting 
under my direct instx^ictions, made the verification that this 
information is true, accurate, and complete. Dated this day of 

, 1993." 

For purposes of this Order, the responsible official is the Port 

official authorized by the Executive Director of the Port to 
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execute the certification. 

48. The absence of express EPA comment, approval or 

disapproval of any submission vithin any specified time period 

shall not be constrxted as approval by EPA. The Port is responsible 

for the timely preparation of deliverables acceptable to EPA. 

49. The Port shall, prior to the shipment of hazardous 

substances from the Site to an out-of-state vaste management 

facility, submit vritten notification, as set forth belov, to the 

appropriate state environmental official in the receiving state, 

and to the EPA Project Coordinator. Notification shall include: 

(1) the name and location of the receiving facility; (2) the type 

and quantity of hazardous substances to be shipped; (3) the 

expected shipment schedule; and (4) the mode of transportation. 

The Port shall submit vritten notification of any changes in the 

shipment plan as set forth in the notification. Notification of 

the selection of the receiving facility and state shall be made at 

least thirty (30) days before any hazardous substances are actually 

shipped. 

X. MODIFICATION OF THE CLEANUP PLANS 

50> If at any time, the Port identifies a need for any change 

to a Cleanup Plan or Work Plan or Construction Document approved by 

EPA, the Port shall submit a memorandum to the EPA Project 

Coordinator immediately after such need has been identified 

explaining the need for and the nature of the data sought. EPA in 

its discretion, and acting through the EPA Project Coordinator, 

vill determine vhetiher to modify the Cleanup Plan or Work Plan or 

Construction Dociunent. The Port shall submit all addenda to 

BLAIR PROPERTIES CLEANUP CONSENT ORDER - Page 32 



>8 

Construction Documents for EPA reviev and acceptance prior to 

implementation of any proposed changes. Upon approval or 

acceptance by EPA of a document submitted pursuant to this Order, 

such document shall be incorporated into and made enforceable under 

this Order. 

51. In addition to the requirements of Section 103 of CERCLA, 

42 U.S.C. § 9603, and all other statutory or regulatory reporting 

requirements, the Port shall immediately notify EPA and Ecology of 

any conditions at the Site vhich may pose an immediate threat to 

human health or veifare or the environment. In the event of 

unanticipated or changed circumstances at the Site, tihe Port shall 

notify the EPA Project Coordinator by telephone vithin 24 hours of 

discovery of the unanticipated or changed circumstances. If, for 

any reason, the EPA Project Coordinator cannot be reached, the Port 

shall as immediately as possible thereafter notify the EPA Region 

10 Superfund Investigations & Response Branch Chief, or leave 

detailed messages vith both of tiheir respective offices if neither 

can be reached. In addition to the authorities of the NCP, EPA may 

modify or amend any vork to be performed pursuant to this Order or 

require additional vork if EPA determines that such modification or 

amendment is varranted by the immediate threat or in response to 

unanticipated or changed circumstances. The Port shall perform 

such modified or additional vork. 

52. EPA may determine that in addition to tasks defined in the 

in the approved Cleanup Plems, other additional vork may be 

necessary to accomplish the objectives of tihe removal action, as 

set fortih in tihis Order. EPA may require the Port to perform such 
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additional vork or other response activity in addition to the work 

initially approved or modified, if EPA determines that such actions 

are necessary for a complete removal action. The additional vork 

shall be completed according to the standards, specifications, and 

schedule set fortih or apprbved by EPA. 

XI. OUALITY ASSURANCE 

53. The Port shall assure that all vork performed, samples 

taken and analyses conducted, conform to the requirements of the 

Cleanup Plans and quality assurance project plans approved by EPA, 

and guidance identified therein, and that all field personnel shall 

be properly trained for each task they may perfoinn and in the use 

of field ec[uipment, including strict adherence to EPA chain-of-

custody procedures. 

XII. PROGRESS REPORTS 

54. In addition to the deliverables set forth in this Order, 

until the termination of this Order, the Port shall provide monthly 

progress reports to EPA by the 10th day of each month folloving the 

effective date of this Order. At a minimum, vith respect to the 

preceding month, these progress reports shall: (1) describe the 

actions vhich have been taken to comply vith this brder during the 

previous month; (2) include all results of sampling and tests and 

all other data received by the Port; (3) describe all vork planned 

for the next tvo months vith schedules relating such vork to the 

overall project schedule, including percentage of completion data; 

and, (4) describe all problems encountered and any anticipated 

problems, any actual or anticipated delays, and all solutions 

developed and implemented or planned to address any actual or 
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anticipated problems or delays. 

XIII. SAMPLING. ACCESS. AND DATA AVAILABILITY/ADMISSIBILITY 

55. Except for confirmatory sampling conducted in accordance 

vith Cleanup Plans approved by EPA, all results of sampling, tests, 

modeling or other data (including all rav data and all laboratory 

analytical reports) generated by the Port, or on the Port's behalf, 

during implementation of this Order, shall be submitted to EPA in 

the subsequent monthly progress report as described in Section XII 

of this Order. The Port shall arrange for its contractor to submit 

confirmatory monitoring sampling data concurrently to EPA and the 

Port. 

56. The Port shall notify EPA at least fourteen (14) days 

prior to conducting any field events described in the Cleanup 

Plans. Specifically, the Port shall notify EPA at least 48 hours 

prior to: (1) completion of any excavation vork, including Graving 

Dock excavations, and initiation of any backfilling; (2) completion 

of the 6-inch sand and gravel buffer; (3) completion of disposal of 

the materials from the Blair Watervay Property at the Blair Backup 

Property; (4) confirmation that a separation geosynthetic layer is 

not required; (5) completion of storm drain installation and 

initiation of backfilling; (6) completion of the 6 inch base 

course; and, (7) initiation and completion of the asphalt cap. At 

EPA's verbal or vritten request, or the request of EPA's Project 

Coordinator or designee, the Port shall allov split or duplicate 

samples to be taken by EPA (and its autihorized representatives and 

designees) of any seunples collected by the Port in implementing 

this Order. All of the Port's split samples shall be analyzed by 
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the methods identified in the QAPP. 

57. EPA and its designated representatives shall have full 

access to, and authority to freely move about all property at the 

Site and off-Site areas vhere vork is to be carried out pursuant to 

this Order, for purposes of inspecting conditions, activities in 

implementing the requirements of this Order, records, operating 

logs, and contracts related to the Site or the Port or its 

contractor pursuant to this Order; revieving the progress of the 

Port in carrying out the terms of this Order; conducting tests as 

EPA or its authorized representatives or designees deem necessary; 

using a camera, sound recording device or other documentary type 

ec[uipment; and verifying the data submitted to EPA by the Port. 

The Port shall allov these persons to inspect and copy all records, 

files, photographs, documents, sampling and monitoring data, and 

other vritings related to vork undertaken in carrying out this 

Order. Copies of all other information or records created, 

maintained or received by the Port or its agents, employees, 

accountants, contractors or consultants vhich is in any vay related 

to the implementation of this Order, .including: contractual 

documents, invoices, receipts, vork orders, disposal records, and 

any other records or documents not previously required herein shall 

promptly be made available to EPA on request as soon as 

practicable, but in any event vithin thirty (30) days of the Port's 

receipt of EPA's request. Nothing herein shall be interpreted as 

limiting or affecting EPA's right of entry or inspection authority 

under federal lav. All persons vith access to the Site under this 

paragraph shall comply with all approved health and safety plans. 
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58.; The Port may assert a claim of business confidentiality 

covering part or all of the information submitted to EPA pursuant 

to this Order in accordance with Section 104(e)(7) of CERCLA, 42 

U.S.C. § 9604(e)(7), and 40 C.F.R. Part 2, Subpart B. This claim 

shall be asserted in tihe manner described by 40 C.F.R. 2.203(b), 

and substantiated when made. If no such claim accompanies the 

information when it is submitted to EPA, it may be made available 

to the public by EPA vithout further notice to the Port. The Port 

may not assert any confidentiality claim vith respect to any data 

related to Site conditions, sampling, or monitoring. 

59. If the Site, or the off-Site area that is to be used for 

access or is vithin the scope of the cleanup, is ovned in vhole or 

in part by parties other than those bound by this Order, the Port 

shall obtain, or use its best efforts to obtain, vritten site 

access agreement(s) from the present oVner(s) vithin thirty (30) 

days of the effective date of tihis Order. Such agreement(s) shall 

provide access for EPA, its contractors and oversight officials. 

Ecology and its contractors, and the Port and its authorized 

representatives, and shall specify that the Port is not EPA's 

representative vith respect to any liability associated vith 

activities required by this Order. Copies of all such agreements 

shall be provided to EPA prior to the initiation of any field 

activities. The Port's best efforts shall, if necessary, include 

providing reasonable compensation to any property ovner for access. 

If the Port is unable to obtain access agreements vith the time 

reference above, the Port shall immediately notify EPA of it 

failure to obtain access. 
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XIV. DESIGNATED PROJECT COORDINATORS 

60. Documents including reports, approvals, disapprovals, and 

other correspondence vhich must be submitted under this Order, 

shall be sent by certified mail, return receipt requested, to the 

folloving addressees or to any other addressees vhich the Port and 

EPA designate in vriting: 

a. Four (4) copies, unless othervise directed, of documents 

to be submitted to EPA shall be forwarded to: 

Karen L. Keeley, HW-113, 
U.S. EPA, Region 10 
1200 Sixtih Avenue 
Seattle, WA 98101 

b. One (1) copy of documents to be submitted to Ecology shall 
be forvarded to: 

Megan White 
Washington Department of Ecology 
7272 Cleanvater Lane, LU-11 
Olympia, WA 98504-6811 

c. Tvo (2) copies of documents to be submitted to the 
Puyallup Tribe of Indians shall be forvarded to: 

Bill Sullivan 
Puyallup Tribe 
2002 East 28th Street 
Tacoma, WA 98404 

61. The Port's Project Coordinator is: 

Curtis Ratcliffe 
Port of Tacoma 
P.O. Box 1837 
Tacoma, WA 98401-1837 

62. EPA and the Port may change their respective Project 

Coordinators by notifying the other party, in vriting, no later 

than 5 cailendar days before the date bf such change. 

63. EPA's Project Coordinator, Karen Keeley, shall have the 

authority lavfully vested in a Remedial Project Manager (RPM) and 
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On-Scene Coordinator (OSC) by the NCP, and shall have the authority 

specified and indicated in the National Contingency Plan, 40 CFR 

Part 300. Nothing in this Order shall be construed to diminish 

that authority. If EPA's Project Coordinator determines that 

conditions at the Site may present an immediate and significant 

risk to public health or veifare or the environment, EPA's Project 

Coordinator may take any actions to abate such risks as specified 

in the National Contingency Plan, including ordering cessation of 

vork, conducting any task required by this Order, and taking any 

appropriate response action. The EPA Project Coordinator may 

authorize minor field deviations, vhich shall be documented in 

vriting and signed by both the Ports' Project Coordinator and the 

EPA Project Coordinator vithin five (5) vorking days of such 

authorization. 

64. The absence of tihe EPA Project Coordinator and/or On-Scene 

Coordinator from the Site shall not constitute an excuse for 

halting the required vbrk under this Order. 

XV, OTHER APPLICABLE LAWS 

65. All actions required to be taken pursuant to this Order 

shall be performed in accordance vith the requirements of all 

applicable local, tribal, state and federal lavs and regulations. 

42 U.S.C. § 121(d). No local, tribal, state, or federal permit 

shall be required for any portion of any action governed by the 

Order or amendments to this Order that is conducted entirely on-

Site. State and federal requirements vhich are applicable or 

relevant and appropriate shall be included and detailed in the 

Port's Cleanup or Work Plan. Off-site disposal of hazardous 
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substances, if necessary, shall comply vith the EPA Off-Site 

Response Action Policy dated May 6, 1985, 50 Fed. Req. 45933 

(November 5, 1985) as amended by EPA's November 13, 1987 "Revised 

Procedures ifor Planning and Implementing Off-Site Response 

Actions," Section 3004(d)(3) of the Resource Conservation and 

Recovery Act, 42 U.S.C. S 6924(d)(3), and Section 121(d)(3) of 

CERCLA, 42 U.S.C. § 9621(d)(3), as amended. 

XVI. RECORD PRESERVATION 

66. All records and documents created by the Port, or on the 

Port's behalf, vhich relate in any vay to the implementation of 

this Order, including all records referenced in Paragraph 35 of 

this Order shall be preserved by the Port for a minimum of six (6) 

years after commencement of construction of any remedial action at 

the Site. After this six (6) year period, the Port shall notify 

EPA at least ninety (90) days before any records are scheduled to 

be destroyed. If EPA requests that the documents be saved, the 

Port shall, at no cost to EPA, give EPA the documents or true and 

accurate copies of tihe documents. 

XVII. DISPUTE RESOLUTION 

67. Any disputes concerning activities or deliverables 

required under this Order for vhich dispute resolution has been 

expressly provided for, shall be resolved as follovs: if the Port 

objects tc any EPA notice of disapproval or rec[uirement made 

pursuant to this Order, the Port shall notify EPA's Project 

Coordinator in writing of its objections within fourteen (14) days 

of receipt of the disapproval notice or requirement. The Ports' 

written objections shall def ine the dispute, state the basis of the 
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Ports' objections, and be sent certified mail, return receipt 

requested. EPA and the Port then have an additional fourteen (14) 

days to reach agreement. If an agreement is not reached within 

fourteen (14) days, the Port may request a determination by EPA's 

Superfund Remedial Branch Chief. The Branch Chief's determination 

is EPA's final decision. The Port shall proceed in accordance with 

EPA's final decision regarding the matter in dispute, regardless of 

whether the Port agrees with the decision. If the Port does not 

agree to perform or does not actually perform the work in 

accordance with EPA's final decision, EPA reserves the right in its 

sole discretion to conduct the work itself, to seek reimbursement 

from the Port, to seek enforcement of the decision, to seek 

stipulated penalties, and/or to seek ainy other appropriate relief. 

68. The Port is not relieved of its obligations to perform and 

conduct activities and submit deliverables on the schedule set 

forth in the Cleanup Plan or work plan, while a matter is pending 

in dispute resolution. The invocation of dispute resolution does 

not stay stipulated penalties under this Order. 

XVIII. DELAY IN PERFORMANCE/STIPULATED PENALTIES 

69. For each day that the Port fails to complete a deliverable 

in a timely manner or fails to produce a deliverable of acceptable 

quality, or othervise fails to perform in accordance with the 

requirements of this Order, the Port shall be liable for stipulated 

penalties. Penalties begin to accrue on the day that performance 

is due or a violation occurs, and extend through the period of 

correction. Where a revised submission by the Port is required, 

stipulated penalties shall continue to accrue until a saitisfactory 
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deliverable is produced, EPA will provide written notice for 

violations that are not based on timeliness; nevertheless, 

penalties shall accrue from the day a timeliness violation 

commences or a notice of violation of other violations is received. 

Payment shall be due within sixty (60) days of receipt of a demand 

letter from EPA. 

70. The Port shall pay interest on the unpaid balance, which 

shall begin to accrue at the end of the sixty (60) day period, at 

the rate established by the Department of Treasury pursuant to 30 

U,s,c. §3717. The Port shall further pay a handling charge of l 

percent, to be assessed at the end of the first sixty (60) day 

period and each thirty-one (31) day period thereafter, and a 6 

percent per annum penalty charge, to be assessed if the penalty is 

not paid in full vithin ninety (90) days after it is due. 

71. The Port shall make all payments by forwarding a certified 

check to the U.S. EPA Superfund, P.O. Box 360903M, Pittsburgh, 

Pennsylvania 15251, payable to ^EPA Hazardous Substances Response 

Superfund." Checks should identify the name of the Site, the site 

identification number, the account number, and.the title of this 

Order. A copy of the check and/or transmittal letter shall be 

forwarded to the EPA Project Coordinator. 

72. The following stipulated penalties shall be payable per 

violation per day to tihe United States for any noncompliance that 

is not governed by Paragraph 73: 
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Penalty Per Violation Period of Noncompliance 
Per Day 

$1,000 1st through 30th day 
$5,000 31st through 60th day 
$10,000 61st day and beyond r 

73. The following stipulated penalties shall be payable per 

violation per day to the United States for failure to submit timely 

or adec[uate reports or other written documents: 

Penalty Per Violation Period of Noncompliance 
Per Day • 

$500 1st through 30th day 
$1,000 31st through 60th day 

$2,500 61st day and beyond 

74. The Port may dispute EPA's right to the stated amount of 

penalties by invoking the dispute resolution procedures under 

Section XVII herein. Penalties shall accrue but need not be paid 

during the dispute resolution period. If the Port does not prevail 

upon resolution, all penalties shall be due to EPA within sixty 

(60) days of resolution of the dispute. If the Port prevails upon 

resolution, no penalties shall be paid. 

75. In the event that EPA provides for corrections to be 

reflected in the next deliverable and does not require resubmission 

of that deliverable, stipulated penalties for that interim 

deliverable shall cease to accrue on the date of such decision by 

EPA. 

76. The stipulated penalties provisions do not preclude EPA 

from pursuing any other remedies or sanctions which are available 

to EPA because of the Port's failure to comply witih this order, 

including but not limited to conduct of all or part of the Cleanup 

Plans by EPA. Payment of stipulated penalties dbes not alter the 
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Port's obligation to complete performance under this Order. 

XIX. FORCE MAJEURE 

77. "Force majeure", for purposes of this Order, is defined as 

any event arising from causes entirely beyond the control of the 

Port and of any entity controlled by the Port, including their 

contractors and subcontractors, that delays the timely performance 

of any obligation under this Order notwithstanding the Port's best 

efforts to avoid the delay. The requirement that the Port exercise 

"best efforts to avoid the delay" includes using best efforts to 

anticipate any potential force majeure event and best efforts to 

address the effects of any potential force majeure event (l) as it 

is occurring and (2) following the potential force majeure event, 

such that the delay is minimized to the greatest extent 

practicable. Examples of events that are not force majeure events 

include, but are not limited to, increased costs or expenses of any 

work to be performed under this Order or the financial difficulty 

of the Port to perform such work. 

78. If any event occxirs or has occurred that may delay the 

performance of any obligation under this Order, whether or not 

caused:by a force majeure event, the Port shall notify by telephone 

the EPA Project Coordinator or, in his or her absence, the Director 

of the Hazardous Waste Division, EPA Region 10, within 48 hours of 

vhen the Port knev or should have knovn that the event might cause 

a delay. Within five business days tihereafter, the Port shall 

provide in vriting the reasons for the delay; the anticipated 

duration of the delay; all actions taken or to be taken tb prevent 

br minimize the delay; a schedule for implementaticn bf any 

BLAIR PROPERTIES CLEANUP CONSENT ORDER - Page 44 



measures to be taken to mitigate the effect of the delay; and a 

statement as to vhether, in the opinion of the Port, such event may 

cause or contribute to an endangerment to public health, veifare or 

the environment. The Port shall exercise best efforts to avoid or 

minimize any delay and any effects of a delay. Failure to comply 

vith the above requirements shall preclude the Port from asserting 

any claim of force majeiure. 

79. If EPA agrees that the delay or anticipated delay is 

attributable to force majeure, the time for performance of the 

obligations under this Order that are directly affected by the 

force majeure event shall be extended by agreement of the parties, 

pursuant to Section IX of this Order, for a period of time not to 

exceed the actual duration of the delay caused by the force majeure 

event. An extension of the time for performance of the obligation 

directly affected by the force majeure event shall not, of itself, 

extend the time for performance of any subsec[uent obligation. 

80. If EPA does not agree that the delay or anticipated delay 

has been or vill be caused by a force majeure event, or does not 

agree vith the Port on the length of tihe extension, the issue shall 

be subject to the dispute resolution procedures set forth in 

Section XVII of this Order. In any such proceeding, to qualify for 

a force majeure defense, the Port shall have the burden of 

demonstrating by a preponderance of the evidence that the delay or 

anticipated delay has been or vill be caused by a force majeure 

event, that the duration of the delay vas or vill be varranted 

under the circumstances, that the Port did exercise or is 

exercising due diligence by using its best efforts to avoid and 
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mitigate the effects of the delay, and that the Port complied vith 

the requirements of Paragraph 78. 

81. Should the Port carry the burden set forth in Paragraph 

78, the delay at issue shall be deemed not to be a violation of the 

affected obligation of this Order. 

XX. REIMBURSEMENT OF RESPONSE AND OVERSIGHT COSTS 

82. Folloving the issuance of this Order, EPA shall submit to 

the Port on an annual basis an accounting of all response costs, 

including oversight costs, incurred by the United States vhich 

relate to activities under this Order. Such response costs may 

include, but are not limited to, costs incurred by the United 

states in overseeing the Port's implementation of the requirements 

of this Order, and activities performed by the United States as 

part of the implementinig this Order and community relations, 

including any costs incurred to obtain access. Costs shall include 

all direct and indirect costs, including but not limited to, time 

and travel costs of EPA personnel and associated indirect costs, 

contractor costs, cooperative agreement costs, compliance 

monitoring, including the collection and analysis of split samples, 

inspection of cleanup activities, visits to the properties subject 

to this Order, discussions regarding disputes that may arise 

regardingf this Order, reviev and approval or disapproval of 

submissions, and costs of doing or redoing any of the Port's tasks. 

Summaries, including EPA's certified Agency Financial Management 

System summary data (SPUR Reports), or such other summary as 
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certified by EPA, shall serve as a basis for payment demands by 

EPA. 

83. The Port shall within sixty (60) days of receipt of each 

accounting, remit a certified or cashier's check for the amount of 

costs set forth in EPA's accounting. Interest shall accrue from 

the later of: the date payment of a specified amount is demanded in 

writing; or the date of the expenditure. The interest rate shall 

be the rate of interest on invetstments for the Hazardous Substances 

Superfund in Section 107(a) of CERCLA, 42 U.S.C. § 9607(a). 

84. Checks should be made payable to the Hazardous Substances 

Superfund and should state the name of the Site, the Site 

identification number, the account number, and the title and docket 

number of this Order. Checks should be forvarded to: 

U.S. Environmental Protection Agency 
EPA Region 10 Superfund Accounting 
P.O. Box 360903M 
Pittsburgh, Pennsylvania 15251 

Copies of the transmittal letter and check should be sent 

simultaneously to the EPA Project Coordinator. 

85. The Port agrees to limit any disputes concerning costs to 

accounting errors and the inclusibn bf costs outside the scope of 

this Order. The Port shall identify any contested costs and the 

basis of its objection in vriting. All undisputed costs shall be 

remitted by the Port in accordance vith the schedule set forth 

above. Disputed costs shall be paid into an escrow account by the 

Port vhile any such dispute is pending. The Port bears the burden 

of establishing an EPA accounting error or the inclusion of any 

cost outside the scope of this Order. Interest shall accrue during 
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any cost dispute. 

XXI. RESERVATIONS OF RIGHTS 

86. EPA reserves the right to bring an action against the Port 

under Section 107 of CERCLA, 42 U.S.C. § 9607, for recovery of all 

response costs incxirred by the United States vhich are not 

reimbursed by the Port, including past costs, oversight costs, any 

costs incurred in the event that EPA performs vork contemplated by 

this Order or any part thereof, and any future costs incurred by 

the United States in connection vith response activities under 

CERCLA at the Site. 

87. EPA reserves the right to tedce appropriate enforcement 

action, including the right to seek monetary penalties or 

injunctive relief pursuant to Section 106(a) of CERCLA, 42 U.S.C. 

§ 9606(a) for any violation of this Order. In addition, if the 

Port fails to remedy noncompliance in a timely manner, EPA-may 

initiate federally-funded response actions and pursue actions for 

cost recovery. 

88. Notvithstanding any other provision of this Order, EPA 

reserves the right to assert all claims or causes of action against 

the Port or any other persons or entities vith respect to the 

conditions at the CB/NT Superfund site or vith respect to 

performing the response actions required by this Ordier. EPA 

reserves the right to conduct any other additional investigations 

and response activities at tihe CB/NT Superfund site, and further 

retains all rights against third parties vith respect to the 

conditions at tihe CB/NT Superfund site. Nothing in this Order is 

intended to release smy claims, causes of action, or demands in lav 
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or equity of any party against any entity not a party to this 

document for any liability it may have arising out of or relating 

in any way to CB/NT Superfund site. 

89. In the event that activities implementing this Order, an 

emergency situation, or release or threat of release not addressed 

in this Order is or may be creating an imminent and substantial 

endangerment to the public health, welfare, or the environment, EPA 

may take whatever additional action may be necessary to prevent or 

abate the endangerment. 

XXII, EXONERATION/INDEMNIFICATION OF THE UNITED STATES 

90. The United States, including its agencies, officers, 

employees, and authorized representatives, shall not be liable for 

any injuries or damages to persons or property resulting from acts 

or omissions by the Port, its officers, employees, receivers, 

trustees, agents, assigns, contractors, or subcontractors in 

carrying out activities pursuant to this Order; nor shall the 

United States be deemed a party to any contract made by the Port or 

its agents pursuant to this Order. To the extent permitted by law, 

the Port shall save and hold hannless, the United States, its 

agencies, officers, employees, and authorized representatives from, 

and shall indemnify each of the foregoing for any and all claims, 

or causes of action arising from or on account of acts or omissions 

of the Port, its officers, employees, receivers, trustees, agents, 

assigns, contractors or subcontractors relating in any way to 

carrying activities pursuant to tihis Order. 

91. The Pbrt shall not,-however, be required to indemnify or 

save and hold harmless tihe United States, its agencies, officers, 
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agents, or employees from any claims or causes of action arising 

from, or on account of, acts or omissions of the United States, or 

its agencies, officers, agents, or employees in carrying out 

activities pursuant to tihis Order, 

XXIII. COMMUNITY RELATIONS 

92. Community relations activities relevant to the 

implementation of this Order, as specified in the National 

Contingency Plan at 40 CFR 300.410 (m), arc the primary 

responsibility of EPA and its representatives. The Port shall 

provide appropriate assistance upon EPA's request, and may 

undertake its own community relations activities provided the Port 

coordinates such activities (including the prior submission to EPA 

of any materials to be released to the public or press with respect 

to the Site or cleanup) with EPA. EPA and the Port further agree 

to cooperate in tihe conduct of such activities. 

XXIV. COMPUTATION OF TIME 

93. Any time period schedules to begin on the occurrence of an 

act or event shall begin on the day after the act or event. If the 

final day pf any time period falls on a weekend or legal holiday, 

the time period shall be extended to the next working day. 

XXV. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION 

94. The effective date of this Order shall be the date it is 

signed by EPA. 

95. This Order may be amended by mutual agreement of EPA and 

the Port. Amendments shall be in writing and shall be effective 

when signed by EPA. EPA Project Coordinators do not have the 

authority to sign amendments to the Order. 
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96. No informal advice, guidance, suggestions, or comments by 

EPA regarding reports, plans, specifications, schedules, and any 

other writing submitted by the Port will be construed as relieving 

the Port of its obligation to bbtain such formal approval as may be 

required by this Order. Any deliverables, plans, technical 

memoranda, reports (other than progress reports), specifications, 

schedules and attachments required by this Order are, upon approval 

by EPA, incorporated into this Order. 

XXVI. SATISFACTION OF ORDER AND TERMINATION 

97. The duties of the Port under this Order shall be satisfied 

upon a Consent Decree being entered by the U.S. District Court for 

the Western District of Washington which covers the matters 

addressed in this Order. 

The undersigned representative of the Port certifies that it is 
fully authorized to enter into the terms and conditions of this 
order for the Port. 

John Terpst^ra, Executive Director 
BY: 

Portv.bf Tacbma 

T ' ^ ^"^'P^^^^T DATE: 3/6^3 

I t i s so ORDERED and Agreed. 

BY: JLu^jJlJi^^^d^ DATE; <y ̂ A ^ 
Carol A. Rushin, Chief 
Superfund Remedial Branch 
U.S. Environmental Protection Agency Region 10 
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; V 5 ^ ^ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
> . ^ r ^ ^ ^ REGIONIO 

"'• «="•" 1200 Sixth Avenue 
Seattle, Washington 98101 

Harch 9, 1993 
Reply to 
Attn of; HW-113 

MEMOP--.NDLT^ 

DATE: March 9, 199 3 ^̂.A 

FROM: Karen Keeley V"^ i 
Superfund Site Manager 

TO: Bill Sullivan, Puyallup Tribe 

iSUBJECT; EPA Water Division Comments on Tribe's Lincoln Ditch 
Mitigation Plan, Blair Waterwa'y Property 

The purpose of this memorandum is to su-unarize comments fron 
E?A vrater Division (Michael Rylko) on the Puyallup Tribe's 
Lir.ccln Ditch Mitigation Plan (Fish Pro, 1993). The Mitigatio.n 
Flan (the Plan) was submitted to EPA Superfund by the Puyallup 
Tribe regarding filling of the Lincoln Avenue Ditch on the Blair 
wa-erway Property. In summary, EPA requests modification of the 
enhancement and creation ratios, and EPA questions the 
feasibility and success of the Mitigation Plan given the steep 
slope and the high elevations of the proposed project. 

1. The Plan (Page 5) states that "enhancement and creation 
ratios follow those previously approved and permitted by 
Federal, State and local regulatory agencies on similar 
projects. Specifically, the wetland enhancement credit 
ratio is 2.0:1.0 and for the wetland creation ration is 
1,5:1.0." This statement, which is unsupported by 
documentation, does not reflect the agencies' position. 

EPA and other regulatory agencies are using the folloving 
replacement ratios for offsetting impacts of proposed 
projects and for meeting the longer term goal of no net loss 
of estuary function within Commencement Bay: 

3 acres enhanced habitat: 1 acre of habitat lost 
2 acres created habitat: 1 acre of habitat lost 
1.5 acres restored habitat: 1 acre habitat lost 

These replacement ratios are based on "Wetland Mitigation 
Replacement Ratios: Defining Equivalency", February 1992, 
Department of Ecology, Publication #92-8; Kruczynski, 19SS 
and contained in Kusler and Kentula eds., 1989; and the 
Puget Sound Water Quality Plan, 1991. 
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The replacement ratios take into consideration both the 
temporal loss of ecosystem fvmction associated with the 
timing of the project's long-term impacts vs. the provision 
of functional mitigation habitat and the uncertainty of 
success associated with mitigation actions. The enhancement 
ratio also includes a measure of value of the pre-enhanced 
mitigation site. ,-.. 

2. The Plan (Figure 6) shows that the created and enhanced 
saltmarsh habitat are located between +14 and +16 feet MLLW. 
These elevations are not suitable for intertidal and 
saltmarsh creation. Tidal information from Commencement Bay 
indicates that tides above the +13 foot level rarely occur, 
which suggests that the saltmarsh habitat would seldom be J l 
inundated with water. [.j 

3. The Plan (Page 10) states that "The conceptual level created r: 
wetland design area has slopes that vary from 7:1 to 15:1." 
Figure 6 shews that a slope of 7:1 is proposed throughout 
the majority of the area. First, the Plan (Figure 6) 
indicates that slopes in some areas are 5:1; 5:1 slopes on 
the "island'' will not be stable unless they are rip-rapped. -̂• 
Second, Ron Thom (wetland ecologist) has shown that the 
maximum slope for planting emergent marsh vegetation is ! ' 
12:1. If Fish Pro is confident that a slope of 7:1 is 
adequate, please identify sin existing community that shows 
the proposed project might be successful. Although 
"terracing" is proposed by the USFWS, EPA is concerned that 
terracing may not be successful. 

4. The Plan (Page 10) .states that "Graded material will be 1! 
placed on site in the enhanced upland future recreation and î  
access area. Any excess material will be removed off site." 
The volume of the graded material must be determined; the p| 
elevation changes must be identified prior to excavation and \^j 
after disposal; the resulting elevation contours and slopes 
must be defined; and, the term "excess material" must be fr^ 
defined. I ! 

5. The Plan (Page- 10) states that one of the primary goals of 
the Plan is to improve waterfowl breeding opportunity. ! 
Exposed intertidal areas such as this are not suitable for '̂ 
improving waterfowl breeding opportunity. 

6- The Plan must be modified to include performa.nce triggers, :.' 
planting methods, contingency planning, and annual 
vegetative; mapping for the site. 
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JJ 

Mr. J e f f Lyon 
Puyallup International, Inc. 
3600 Port of Tacoma Road, Suite 302 
Tacoma, Washington 

Re: Development of the Blair Waterway 
Property as a Marine Terminal Facility 

Dear Mr. Lyon: 

At the request of Puyallup International, Inc., I evaluated 
the impact of options described in Section III below on the 
Puyallup Tribe's proposal to develop the Blair Waterway Property 
into a deep draft marine terminal. This evaluation is based on 
the feasibility of designing, building and operating a deep water 
shipping terminal that will meet present and future shipping needs 
for non-Panamax ships (wider than 120 feet) on the West Coast of 
the United States. Filling the Lincoln Avenue ditch as proposed 
by the Puyallup Tribe is the preferred option because it meets the 
Tribe's needs, taking into account terminal design, layout and 
operational requirements, technical and engineering feasibility, 
cost of construction and maintenance, and market demand for non-
Panamax container loading and unloading facilities. 

I. PROFESSIONAL QUALIFICATIONS 

From 1940 to 1964, I served in the Army Corp of Engineers. 
During the last 15 years of service, I specialized in the design, 
construction and management of ports, harbors, dams, river projects 
and other civil works projects. In 1964, I retired from the Army 
Corps of Engineers as District Engineer in Seattle. 

From 1964 until 1975, I was the General Manager of the Port 
of Tacoma. During that period, the Port developed deep draft 
marine terminal capacity to serve West Coast cargo needs. Among 
other things, I managed dredging projects for the Port in the Blair 
and Puyallup Waterways. As General Manager, I oversaw long-range 
strategic and terminal development plans. I have extensive 
knowledge of the Blair Waterway and overall operations of the Port 
of Tacoma. 



From 1979 through 1984, I was Executive Director of the Port 
of Los Angeles. I was responsible for planning and implementing 
a $500 million port redevelopment program and for planning the 
Port's long-term development program that will cost approximately 
$2.5 billion. During my term as Executive Director, the Port of 
Los Angeles became the most profitable port in the United States. 

My academic background includes a B.S. in Civil Engineering 
from the University of Missouri, an M.S. in Industrial Engineering 
from New York University, and a Doctor of Engineering from the 
University of Missouri. 

A copy of my resume which sets forth my professional 
qualifications in greater detail accompanies this letter as 
Attachment A. 

II. EVALUATION OF THE BLAIR WATERWAY PROPERTY 
AS A MARINE TERMINAL 

For various reasons, waterfront property along the West Coast 
suitable for development as a deep draft marine terminal shipping 
facility for non-Panamax cargo ships is scarce. This applies to 
waterfront property in and around the Port of Tacoma and Puget 
Sound. Non-Panamax ships are too large to pass through the Panama 
Canal. Present and future demand for new terminal facilities on 
the West Coast will be for non-Panamax terminals. 

Based on my experience, approximately 50 acres is the amount 
of property that is the minimum desirable for development of a 
single berth deep draft marine terminal. In addition to ship 
berthing area, a marine terminal needs unrestricted loading, 
unloading and staging areas for quick and efficient movement of 
containerized cargo. At 43.6 acres, the Blair Waterway Property 

' 1 
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From 1975 to 1979, I was President of Fruin-Cplnon f; 
International Limited. This firm was involved in the design and i:i 
building of ports and offshore related facilities in the Middle 
East. ra 

^ 

I 
Since 1984, I have been a consultant to the Port of Los 

Angeles. In addition, I serve as a consultant on a wide range of _ 
matters for other ports in the Gulf of Mexico and West Coast I 
relating to port reorganizations, bond issues, strategic plans, * 
marketing plans, litigation, tariff adjustments, leasing policies, 
environmental issues and terminal layout. I 

I 
I 
I 
I 
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is below the optimum, but could be developed and used as a marine 
terminal loading facility if it is carefully designed and 
efficiently operated. Further reductions in the Property's useable 
area or constraints which disrupt efficient use of the Property 
would make it unlikely to commercially develop and market the 
Property as a deep draft marine terminal. 

III. ANALYSIS OF OPTIONS 

An independent consulting firm, Fish Pro, evaluated several 
options relating to development of the Blair Water Property for 
compliance with EPA's Guidelines under Section 4 04 of the Clean 
Water Act. I am not aware of any other reasonable alternatives 
for development of the Property as a marine terminal facility. 

My evaluation of the options listed by Fish Pro upon the 
feasibility of developing the Property as a deep draft marine 
terminal takes into account the following factors: terminal 
design, layout and operational requirements; technical and 
engineering feasibility; cost of construction and maintenance; and 
market demand for non-Panamax facilities. In preparation of my 
evaluation, I conducted a site inspection, reviewed the documents 
referenced in Attachment B to this letter, and relied upon my 
professional experience with the Port of Tacoma and various other 
port development projects over the last 40 years. 

Option A - Filling the Ditch. Filling the Ditch will enable 
the Tribe to provide a hard surface area across which containers 
can be moved efficiently along the wharf, on and off vessels, and 
throughout the staging areas on the Property. Cost of this option 
is approximately $280,000, according to Fish Pro. 

An efficient terminal operation requires the ability to move 
containers along and parallel to the wharf structure and throughout 
the staging area. This and other requirements for development of 
the Property as a deep draft marine terminal will be met if the 
Ditch is filled as proposed by the Tribe under Option A. 

Option B-1 - Full Bridge or Wharf Cover Over the Ditch. This 
option would require construction of a bridge or wharf-type 
structure to completely cover the Ditch. The structure would need 
a load-bearing capacity sufficient to support movement of 
containers and other heavy equipment. According to Fish Pro, it 
would cost approximately $3,660,000 to construct such a structures; 
maintenance costs would be $30,000 each year afterwards. 
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Under this option, the Puyallup Tribe would be able to operate 
the Property as a marine terminal port facility. However, this 
option provides no project advantages over the Tribe's proposal to 
fill the Ditch. Option B-1 imposes significantly greater 
construction and maintenance costs than the Tribe's proposal. 
These extra costs would jeopardize the Tribe's ability to obtain 
project financing. 

Option B-2 — Partial Bridge Option. This option proposes the 
use of two 125-foot-wide bridges to cross the Ditch. A portion of 
the Ditch would remain uncovered. These bridges would resemble the 
design and load-bearing capacity of the bridge in Option B-1. 
According to Fish Pro, it would cost approximately $2,480,000 to 
construct these two structures; maintenance costs would be $20,000 
per year thereafter. 

The two 12 5-foot bridges would enable two heavy pieces of 
container-handling equipment to pass each other safely. However, 
this option would disrupt efficient movement of containers around 
the uncovered portion of the Ditch and would reduce the acreage 
a:vailable for container storage and handling. Constraints on the 
use of the Property under this Option would reduce the Property's m 
overall utility and commercial desirability below the level that » 
is necessary for its development as a deep draft marine terminal. 

Option C — Partial Filling of the Ditch. An uncovered 200- S 
foot section of the Ditch would remain in the Center of the B 
Property under this option. The cross section of the Ditch would 
be narrowed by filling and steepening its sides. According to Fish m 
Pro, costs of this option will be at least $290,000. ^ 

Changing the Ditch's cross-section and leaving a ,200^foot „ 
section of open ditch has the same effect as Option D. Both H 
options effectively deny access to one-third of the property for *• 
container runs. This would make it commercially impractical to 
develop the Property as a non-Panamax ship terminal• H 

Option D — Fence the Ditch. This option has the same effect 
as Option C. A large uncovered section of the Ditch remains in -« 
the center of the Property. This makes development of the Property • j 
as a non-Panamax ship terminal commercially impractical. According ' 
to Fish Pro, costs of implementing Option D vary between $310,000 
and $1,310,000, depending on selection of disposal method for H 
contaminated sediments. i i 

I 
I 
I 



Jeff Lyon 
May 22, 199 3 
Page 5 

CONCLUSION 

Options for partial bridging of thg Ditch, partial filling of 
the Ditch, and leaving the Ditch unfiled would probably make 
commercial development of the Property as a marine terminal 
impractical. The option of completely covering the Ditch with a 
bridge or wharf-type structure will enable the Property to be 
developed as proposed by the Tribe. However, the construction and 
long-term maintenance costs of this proposal impose extreme 
development costs which jeopardize project financing without other 
project benefits. 

The preferred option for developing the Property as a marine 
terminal loading facility requires filling the Lincoln Avenue 
Ditch. This option is preferred because it meets the project 
purpose, taking into account terminal design, layout and 
operational requirements, technical and engineering feasibility, 
costs of construction and maintenance, and market demand for non-
Panamax container loading facilities on the West Coast. 

It is my professional opinion that filling the Ditch as 
proposed by the Tribe is the only commercially viable option for 
development of the Property as a deep draft terminal. 

Sincerely, 

Dr. E.L. (Roy) Peray, P.E. 
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NAME: Ernest L, (Roy) Perry, P.E, 

EDUCATION: B.S., Civil Engineering, University of 
Missouri, 1940 

M.S., Industrial Engineering, New York 
University, 1952 

D. Engr., University of Missouri, 1976 

Unusually well qualified, internationally known, with a prov
en success record as a port manager, engineer, port financial 
planner, constructor, master and strategic planner. 

From 1940 to 1964, served as a Regular Army Officer, Army 
Corps of Engineers. Retired in 1964 with the rank of Colo
nel. During last 15 years of service, specialized in design 
and construction management of major civil works such as 
dams, river and harbor development, navigation improvement 
projects, port design and construction, economic justifica
tion analysis, material handling and distribution systems, 
military airport design and construction with all ancillary 
facilities. During a two year period as Acting District 
Engineer in St. Louis, was responsible for the Mississippi, 
Ohio and Missouri River dredging fleet. Retired as District 
Engineer, Seattle Army Corps of Engineers District to become 
General Manager of the Port of Tacoma. 

From mid-1964 to mid-1975, managed the Port of Tacoma and in 
doing so transformed the Port from a small, obscure seaport 
into a major, highly-regarded port and industrial complex. 
During this period, the Port constructed new'multi-purpose 
container and bulk handling terminals, deepened existing 
channels and dredged extensions of two watierways to provide 
space for 30,000 feet of new deep draft berthing, increased 
Port water terminals and industrial area from 2000 acres to 
over 5,000 acres, built and operated over 1,000,000 square 
feet of terminal and off-dock warehousing, developed a World 
War II navy surplus shipyard into a successful industrial 
park and warehousing complex, increased the number of ship 
calls by a factor of 10 and the cargo throughput by an even 
greater factor. Provided economic and cargo throughput 
analysis of proposed terminals in order to sell revenue 
bonds, and improved the Port's financial base as attested to 
by Port bond ratings and capacity. As General Manager, was 
responsible for the Port's long-range master, strategic, 
terminal and industrial development plans (still in effect 
today) ; and had full responsibility and authority over all 
design, construction, the budget, marketing, maintenance, 
financing and personnel functions. 

n 

U 
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From mid-1975 until mid-1979, served as President of Fruin-
Colnon International, Ltd., a Houston based major subsidiary 
of the FRU-CON CORP. family of engineering and construction 
firms. FRU-CON CORP. was involved in the design and building 
of ports, gas fired power plants, cement plants and facili
ties serving the oil industry in the Middle East, Alaska, and 
Southeast Asia. After the firm was purchased by a major 
German international corapany, spent approximately one year 
closing out contracts, arranging joint ventures between U. S. 
and kuwaiti companies and representing the Port pf Tacoma in 
Washington, D.C. 

From mid-1979 to November, 1984, served as Executive Director 
of the Port of Los Angeles. .The Port had been losing market 
share for several years. By realigning the Port staff, plan
ning and implementing a five year $500 million port redevel
opment program and establishing an effective international 
marketing strategy the Port not only recaptured lost market 
share but also became the most profitable port in the United 
States. In addition, was responsible for planning and super
vising construction of the largest port dredging project on 
the U.S. West Coast, the largest truck/rail intermodal facil
ity in the U.S., and a $2.5 Billion long range strategic/mas
ter/environmental/financial plan for the development of San 
Pedro Bay which has guided the development of the Port of Los 
Angeles to the prestigious position it has today as a con
tainer handling port. ' 

From November, 1984, to present: After retiring from Port of 
Los Angeles and reestablishing Perry International, Ltd., 
accepted a five year, non-exclusive contract with the Port of 
Los Angeles to advise the Executive Director, negotiate major 
terminal leases, supervise terminal planning, and to assist 
in the implementation of the $2.5 Billion development pro
gram. Subsequent modifications to the contract added pro-' 
jects such as advising the Port staff in developing a program 
acceptable to U.S. regulatory agencies for cleaning up con
taminated oil, chemical and dry bulk terminals; to assist the 
City Attorney in evaluating litigation matters involving 
construction contracts; provide economic analysis of develop
ment plans and major capital acquisitions and to assist the 
Executive Director and staff on current and future develop
ment trends in the transportation industry. 
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In addition to working for the Port of Los Angeles, have per
formed several planning studies for Gulf and West Coast ports 
including port reorganization, bond issues, strategic plans, 
marketing plans, terminal requirements, financial analysis, 
property acquisition, litigation issues, tariff adjustments, 
i-easing policies, terminal layout and environmental issues. 

I 
I 
I 

Currently developing a layout, design, financial plan and 
marketing plan for a new multi-purpose, 150 acre terminal 
with 2,700 feet of deep draft waterfront; assisted in devel
opment of an environmental cleanup program for a San 
Francisco Bay terminal company; Follow-up work with the Port M 
of Los Angeles; just completed a large revenue bond issue for I 
a Florida port; just completed developing a civil works mar-
keting plan for one of the largest U.S. engineering and con
struction management companies; and just completing a major fl| 
study to reorganize the operating, marketing, foreign trade m 
zone, infrastructure and financial structure of a major Gulf 
Coast port. The study will not only change the way that port 
conducts its business, but will have a major impact on numer
ous other competing ports. I 

I 
I 

Over the past 25 years, have served on over 30 boards, advi
sory committees and commissions such as the Washington State 
Canal Commission, the Greater Tacoma Chamber of Commerce, the 
Marine Board of the National Academy of Science, the Board of 
Directors of the Scripps Oceanographic Institute and the May
or of Los Angeles' Executive Advisory Committee. As a member 
of the National Academy of Science, served on a Presidential mt 
appointed committee to study U.S. infrastructure problems and • 
make recommendations to Congress and the President for reme
dial action. Also served as past president of the Academy of 
Civil Engineers, the California Association of Port Author- ^ 
ities and the Pacific Northwest Marine Terminal Association. M 
Have also been honored as the Pacific Northwest Maritime Man 
of the Year, the Tacoma Propeller Club Man of the Year and m 
the Southern California International Marketing Association ^ 
Man of the Year. 
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Federal Puyallup Land Claim Settlement Act 

Port of Tacoma 2010 Plan 

Sitcum Waterway Remediation Project Phase 1 Pre-Remedial Design 
Evaluation and Phase 2 Preliminary Evaluation of Remedial Options 
Report, Port of Tacoma, Washington 9/92 

Phase 1 Environmental Investigation Report, Blair Waterway 
Property, Landau Associates, Inc., 1989 

Lincoln Ditch Mitigation Plan, Fish Pro Engineering and 
Environmental Consultants (Draft, 9/92) 

Blair Waterway Property Analysis of Alternatives Report, 
August 92, with Amendments November 92 

Implementing Agreement Between Port of Tacoma and Puyallup Tribe 
of Indians, with Addenda 

United States Environmental Protection Agency, Region 10 Comments 
on Tribe's Lincoln Ditch Mitigation Plan, Blair Waterway 
Property, March 9, 1993 

Numerous letters and memoranda from all concerned agencies, 
including the Seattle District Office, U.S. Army Corps of 
Engineers 
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March 12, 1993 

Environmental Protection Agency 
ATTENTION: Karen Keeley 
1200 Sixth Avenue, HW-113 
Seattle, Washington 98101 

SUBJECT: Lincoln Ditch Mitigation Plan 

Dear Ms. Keeley: 

The Washington Department of Fisheries (WDF) has reviewed the draft 
Lincoln Ditch Mitigation Plan (Plan) prepared by FishPro for the 
Puyallup Tribe. The following conments are offered at this time. 
Further comments may be provided as the project progresses. 

Although the stated aim of the Plan is to fully compensate for the 
lost functions and values that would result from filling of the 
Lincoln Ditch, WDF considers the mitigation meas\ires proposed in the 
Plan to be insufficient to meet this primary goa:i. As propbsed, the 
Plan would result in the creation of 0.57 acres of intertidal and 
saltmcirsh habitat to partially compensate fbr the filling bf 0.80 
acres pf existing intertidal wetland habitat at the Lincoln Avenue 
site. This represents a ratio of 0.71 to one for in-kind replacement 
cf existing vetland area. 

This replacement ratio is unacceptable to WDF for numerous reasons. 
First, the actual area that vill be lost has a function in itself, 
particularly in light of the historical loss of intertidal habitat in 
the Commencement Bay area. Second, ratios for replacement of lost 
intertidal habitat are typically betveen 1.5 to one and tvo to one. 
These ratios are typically higher than one to one due to the interim 
habitat loss and the fact that most mitigations are not 100 percent 
successful. The current replacement ratio is therefore approximately 
one-half the size of typical requirements. At a minimum, the 
mitigation must at least replace the area lost (i.e., 0.8 acres). 

Finally, as indicated in Sections A-A and B-B of Figure 6, the 
created vetland area appears to be entirely above the +13.0 ft. tidal 
elevation (MLLW=0.0). Based on fbur separate site inspections by WDF 
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staff, it has been concluded that a majority of the habitat area 
existing in the Lincoln Ditch is below the elevation of Mean Higher 
High Water (MHHW)(+li.8 ft. in Commencement Bay). It therefore 
appears that the proposed mitigation site does not contain depth 
profiles even remotely similar to the existing conditions at Lincoln 
Ditch. It is recommended that cross-section profiles of the Lincoln 
Ditch be prepared to allow calculation of the area below MHHW and at 
various mother depth intervals. If the proposed mitigation is to be 
designed to compensate for the lost functions and values at the 
Lincoln -Ditch, an appropriate starting point would be to assure that 
intertidal areas are replaced with areas of similar depth. 

The proposed enhancement mitigation cannot be used to compensate for 
loss of intertidal habitat due to filling below the one to one ratio. 
It may be appropriate, however, to utilize enhancement credit to 
raise the mitigation ratio above one to one (i.e., to compensate for 
interim habitat loss or likelihood of less than 100 percent success). 
To determine the.apprbpriate level of credit to be applied to the 
enhancement measures will require a more detailed analysis of the 
target species and functions to benefit from the enhancement. 

The proposed upland mitigation may benefit the overall function of 
the Hylebos site but vill not directly benefit those resources that 
vould be impacted as a result of the intertidal habitat loss at the 
Lincoln Ditch. It therefore seems appropriate that the upland 
mitigation not be included in the calculation of the mitigation 
ratio. In addition. Figure 2 indicates that at least some of the 
upland enhancement vould be on the landvard side of the future 
recreation and access area. The value of the enhanced upland area 
would obviously be compromised by the location of a recreation/access 
area pn the waterward side. 

The creation of a recreation and access area in close proximity to 
the proposed mitigation site will result in reduced benefit relative 
to habitat function and resource use. It is therefore recommended 
that this portion of the Plan be revised or eliminated to achieve y 
maximum benefit from the intertidal mitigation. 

ff 
The mitigation implementation section indicates that "necessary Ĵ 
modifications" will be made to the mitigation design by the biologist 
based on unforeseen site conditions. Minor on-site modifications to 
the final Plan design may be appropriate, but it must be emphasized 
that significant changes to the Plan must be approved in advance by 
the resource agencies*. 
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The performance standards section needs to be more explicit in 
stating what measures of success will be used for the final 
evaluation and what specifics will trigger implementation of the 
contingency plan. Without clear goals and performance standards it 
is difficult to verify the success of habitat mitigation. 

The monitoring program contains many vague statements and references 
without specifically indicating, for example: what statistical tests 
will be used, what levels of significance would trigger contingency 
measures, what is the amount of the security bond, etc. Absent more 
complete details, the monitoring is likely to lead to confusing 
results and controversy over the success/failure of the mitigation 
and the need for implementation of the contingency plan. 

The contingency plan indicates that the wetland biologist will 
determine if additional action is necessary to maintain the 
performance standards. This section must be revised to indicate that 
the resource agencies will determine if the performance standards 
have been achieved and therefore if contingency measures are 
necessary. 

Other sections of the Plan also contain vague or confusing language. 
These topics may, however, be more appropriately addressed in a 
meeting where the consultants could explain their intent. It is 
suggested that a meeting be scheduled to discuss the necessary 
revisions to the Plan. 

Thank you for the opportunity to review and provide comments on the 
proposed mitigation plan. If you have any questions regarding our 
comments, please contact me at (206) 902-2573. 

Sincerely, 

Randy Carman • 
Reg iona l H a b i t a t Manager 
H a b i t a t Management D iv i s ion 

RC:13:lmh . . . 

cc: Jeff Krausmann - USFWS, Olympia 
Valerie Elliott - NMFS, Portland 
Bill Sullivan - Puyallup Tribe 
Thbm Hooper - WDF 
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m WASHINGTON STATE DEPARTMENT OF 

Natural Resources 
May IU, 1993 

Laura Balduf 
FishPro Inc 
3780 SE State Highway 160 
Port Orchard WA 98366 

SUBJECT: Blair Waterway - Army Corps of Engineers Pennit Package 
(T21N R03E S35) 

We've searched the Natural Heritage Information System for information on 
significant natural features in your study area. Currently, we have no 
records for rare plants, high quality native wetlands or high quality native 
plant communities in the vicinity of your project. 

The Natural Heritage Information System is a cooperative effort between the 
Department of Natural Resources' Washington Natural Heritage Program and the 
Department of Wildlife's Nongame Program. The Washington Natural Heritage 
Program is responsible for information on the state's endangered, threatened, 
and sensitive plants as well as high quality native plant communities and 
wetlands. The Nongame Program manages and interprets data on wildlife species 
of concern in the state. For information on,animals of concern in the state, 
please contact the Nongame Program, Washington Department of Wildlife, 600 
Capitol Way North, Olympia, WA 98501-1091. 

The Natural Heritage Information System is not a complete inventory of 
Washington's natural features. Many areas of the state have never been 
thoroughly surveyed. There may be significant natural features in your study 
area that we don't yet know about. This response should not be regarded as a 
final statement on the natural features of the areas being considered and 
doesn't eliminate the need or responsibility for detailed on-site surveys. 

I hope you'll find this information helpful. 

Sincerely, 

^ ^ M A J W Y\ c ^ ^ < W ^ 
Sandy Norwood, Environmental Review Coordinator 
Washington Natural Heritage Program 
Division of Land & Water Conservation 
PO Box 47047 
olympia, WA 98504-7047 
(206) 902-1667 
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STATE OF WASHINGTON 

DEPARTMENT OF WILDLIFE 
600 Capitol Way North • Olympia. Washington 98501-I(Xn \ 

April 26, 1993 

Laura Balduf 
Fish Pro, Inc. 
3780 SE State Highway 160 
Port Orchard, WA 98366 

Re: Species of Importance in the vicinity of T 21 N., R. 3 E., Sec. 35 

Dear Ms. Balduf. 

We have completed a review of WDWs databases containing locations of species and habitats 
of importance (Nongame Heritage, Priority Habitats and Species, and Washington Rivers 
Information System databases) in your project area. The following information was obtained 
within a two mile radius of your project site: 

RECQVED4/7-7 
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SPECIES APPROXIMATE LOCATION 

Purple Martin Section 22 
Dolly Varden/Buli Trout Stream reaches within search radius 
Steelhead Stream reaches within search radius 

SPECIES STATUS 

State Candidate 
Federal Candidate 
Priority Game Species 

High resolution maps are also available to provide more detailed locational data if needed for an 
additional cost If important species or habitats are found within the vicinity of your project area, 
the WDWs Management Reccommendations for Priority Habitats and Species document is 
included in this packet as well as a computer report containing more information about the 
occurrence(s). 

Please note that sensitive information (ie. threatened, endangered and/or candidate species) 
may be included in this data request. These species are vulnerable to disturbance and 
harassment, in order to protect the viability of these species we request that you not 
desseminate the information as to their whereabouts. Please refer to these species' presence 
in general terms. For example: A Peregrine Falcon is located within two miles of the project 
area. 

The information provided for this data request only includes data that WDW maintains in a 
centralized data system. It is not an attempt to provide you with an official agency response as 
to the impacts of your project on wildlife. Nor is it designed to provide you with any guidance on 
interpretting this information and determining how to proceed in consideration of wildlife. This 
data only documents the location of important wildlife resources to the best of our knowledge. 

Your project may require further field inspection or contacting our field biologists or others in 
WDW to assist you in interpreting and applying these data. Refer to the enclosed directory and 
regional map for those contacts. Generally, for assistance on specific projects contact the 
appropriate Regional office and ask for the Area Habitat Biologist for your project area. 

Data in this package are dynamic. These data should not be used for future projects, 
request new information rather than use outdated information. 

Please 



Because of the high volume of data requests for information that WDW receives, we need to 
charge for these data searches to recover some of our costs. On the back of the enclosed Data 
Order Form is an invoice itemizing the costs for your data search and instructions for submitting 
payment. 

We hope these products fill your needs. If you have any questions regarding the data you have 
received please call Jennifer McPeck at (206) 438-8894. For all other questions, please call Lea 
Knutson at (206) 664-9476. 

Sincerely, 

Jennifer McPeck, Cartographic Technician 
GIS/PHS Data Systems 

Enclosures. 

I 




